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INSTRUCTOR GUIDE
INTRODUCTION

APPROACH TO THE COURSE

Length: Five days.

Who Should Attend: Federal entry-level personnel in acquisition-related fields. For Con-
tracting (GS-1102) professionals, this is the first course of a skill-based
curriculum provided by the GSA Training Center.

Objectives: This course is designed to provide knowledge about the Federal acqui-
sition process and the principal duties of Contracting personnel.
The following are the specific objectives of each lesson:

Preface

At the end of this lesson the trainee should be able to:
» Identify the basic components of the Federal acquisition process.
» Define significant terms used in Federal contracting.
» List and describe the essential elements of a contract.
» Describe how a contract is discharged.

Lesson 1 — Goals of the Federal Acquisition Process
At the end of this lesson the trainee should be able to:
» Identify and define the goals of the Federal acquisition process.
» Describe four environmental factors that affect the Govern-
ment's ability to accomplish goals of the acquisition process.

Lesson 2 — Organizational Roles and Responsibilities

At the end of this lesson the trainee should be able to:
» State the role of the legislative branch relative to the acquisition

process.

» State the role of the executive branch relative to the acquisition
process.

» State the role of the judicial branch relative to the acquisition
process.

» State therole of the public and non-Government organizations in
the acquisition process.



Instructional methods

INTRODUCTION

Lesson 3 — Basic Statutes and Regulations

At the end of this lesson the trainee should be able to:
» Identify and describe the four principal sources of Federal
Contract Law.
» Identify the basic statutes that control the fundamentals of
purchasing and contracting.
» Describe the Federal Acquisition Regulatory system—its sources,
maintenance, supplements, and usage.

Lesson 4 — Acquisition Roles and Responsibilities within an Agency
(the Players)

At the end of this lesson the trainee should be able to:
» Describe a typical approach to organizing the acquisition func-
tion within a department or agency.
» Define the Law of Agency.
» Identify and define the roles and responsibilities of contracting
officers, other contracting personnel, requirements managers,
contracting officer representatives, and other interested parties.

Lessons 5 Through 9 — Overview of the Federal Acquisition
Process

At the end of this lesson the trainee should be able to identify the
principal Contracting functions, steps, and related business questions.

Lesson 10 — Standards of Conduct

At the end of this lesson the trainee should be able to:
» Identify standards of conduct that apply to the acquisition
process.
* Recognize prohibited activities
» Identify the penalties for prohibited conduct.

Although the principal purpose of the course is to convey knowledge,
lecture is nonetheless just one of several methods employed. This course
also relies on case studies, roleplaying, reading assignments—including
in-class reading periods—and interactive viewgraphs.



INSTRUCTOR GUIDE

FORMAT OF THE INSTRUCTOR GUIDE

0 TOPIC: . 7115 BONDS
z Ref: Pages7-12to 7-14

[ ] Obijective:  When you finish Section 7.1.1.5, your students must be able to:
» Define“bond” and describe types of bonds.

* |dentify situations in which a bond might be necessary.

Tt Time: 9:40 — 10 Minutes

[ ] Method: Lecture/Discussion.

LESSON PLAN
Ref. | | Stepsin Presenting The Topic Instructor Notes

CM |a Define“bond”’ and lead students through the Q
sample bond (CM 7-10).

] “A bond is awritten instrument executed by an offeror
or contractor (the “principal”) and a second party (the
“surety”) to assure fulfillment of the principal’s obl
gations to the Government). If the principal failsto
meet a covered obligation, the surety hasto cover the
Government's loss to the extent stipulated in the
bond.”

Bonds protect the Government against such risks as:

1.  Withdrawal of abid by the apparent winning
bidder

2. Failure to complete the work of the contract.
3. Failure by the contractor to pay subcontractors.

b. Describe conditions under which COs require
offerors to submit bonds. [ ]

Bonds are required for construction contracts in the
U.S. over $25,000. For other contracts, bonds are
used only when deemed necessary by the CO. [ ]

c. Question : Should Jones require offerorsto
submit bonds for the Smoketown upgrades?
[Solicit answers from the class before providing
your own]

Answer: No. The questioniswhether therisk of
default is high enough to make bonds a worthwhile in
vestment. Jones has decided against any bonding re
quirement because firmsin this market have generally
had a good track record for honoring their obligations.




KEY TO THE FORMAT

INTRODUCTION

0 Eachlesson beginswith atopic. Most chapters address only one topic.
However, note that chapters 6 through 9 are subdivided into many topics,
each cross-referenced to the corresponding section of the text/reference.

> The Ref(i.e., reference)is to the corresponding chapter or pages from
the text/reference.

[1 This identifies learning objective(s) related to the topic.

Tt This identifies the starting time for coverage of the topic (e.g., 9:40
AM) and the amount of time budgeted for the topic (e.g., 10 minutes).

[0 Thisis the method for instructing this lesson. Other methods include
roleplaying, case studies, interactive viewgraphs, and group exercises.

[0 This column provides occasional references to pages from the text/
reference and from Classroom Materials (for the benefit of the students).
Pages from the Classroom Materials always have the prefix CM-. Note
that the Classroom Materials have been incorporated in this Instructor
Guide—as the instructor, you will therefore only have to work with the
Instructor Guide and the Text/Reference.

This column also contains icons (see the following page for a catalog of
icons and the definition of each).

[0 This column presents the teaching points, information to support the
teaching points, and transitions.

Q This column for the most part is blank. Please feel free to add your
own personal notes to your copy of the Instructor Guide.

[0 This is a teaching point. You are responsible for covering all such
points.

(0 This is information to support the teaching point. We have tried to
provide all the information necessary for each teaching point, so that you
will not have to do additional research to teach this course. However,
you should try to convey this information in your own words. More
importantly, we strongly encourage you to weave in your own examples
and draw on your own experience in presenting the teaching point.



INSTRUCTOR GUIDE
ICONS

The icons used in this instructor guide are shown below:
Show viewgraph
Show interactive viewgraph
Instructor note of special significance

é Roleplay

Use chalkboard/flipchart

ﬁ Group Exercise

Question/Answer Sessions

J

INTERACTIVE VIEWGRAPHS

Note that one of the icons cited above is to indicate an "interactive
viewgraph."

An interactive viewgraph is a slide on the overhead projector that
requires a response from the class. For example, if you are showing a
decision table, the “then” side would be empty and the students would
help you fill out the answers. Or perhaps the slide asks a particular
guestion about a list of conditions shown on the slide.



PREPARING TO TEACH

INTRODUCTION

To teach this course for the first time, you should plan 40 to 80
hours of preparation. You witlot need this time to research and
build your own detailed lecture notes, case studies, roleplays, or
the like.  This Instructor Guide is complete with all the
instructional materials necessary to deliver the course. Rather,
you will need the time to become thoroughly familiar with the
Text/Reference and this Instructor Guide.

Feel free to annotate and otherwise mark up the Instructor Guide.
Build your own examples for teaching points.

Draw on any supplementary materials available to you. For
example, bring a copy of an RFP for the class to peruse.

Review the attendance roster prior to class to evaluate the
makeup of the group (i.e., organization unit, grade level, etc.).
Continue to evaluate for experience and ability level throughout
the course. Use this information to form study/work groups as
needed.

Arrange for the necessary training aids:

- Viewgraphs and overhead projector
- Viewgraph markers

- Flipchart and markers

- Chalk for the chalkboard

Examine the classroom before the students arrive, preferably no
later than the day before. Make certain there is a table upon
which you can place all your materials. Make sure the location
of your table and/or podium is visible by all students. Make
certain there is sufficient room for you to move easily among the
several tables to assist individuals as needed.
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TIPS ON CONDUCTING THE COURSE

Time management is critical. Stick to the schedule. Move the
class along. If questions are asked on Monday that pertain to
topics to be covered on Tuesday, defer answering the questions
until Tuesday.

At the end of each day, remind the students of their reading
assignments for the night. As indicated in the text, punctuate
lectures with questions that the students should be able to answer
from the previous night's reading.

Lessons 6 through 9 are based on a single, all encompassing case
study—the Smokestack Scenario. Stick to that scenario as
faithfully as possible. Don't let it get off track. In particular,
make sure that you present every “Setting,” every basic business
guestion, and every recap.

Remember to get the completed course evaluation form from all
students.

EVALUATING YOUR PERFORMANCE
The following are among the criteria for evaluating your performance.

Accomplishment of the learning objectives.

Coverage of all teaching points, case studies, group exercises,
and roleplays.

Effectiveness in presenting the lectures, group exercises, case
studies, roleplays, and discussions.

Use of all Classroom Materials provided to the students.



INTRODUCTION

TIME LESSONS

Day One
8:00 AM | Preface
(120 mins)
10:00 AM | Break
(20 mins)
10:20 AM | Lesson 1 — Goals of the Federal Acquisition Process
(80 mins)
11:30 AM | Lunch
(60 mins)
Optional | Lesson 2 — Organizational Roles and Responsibilities (Political Environmen
12:30 PM | Lesson 3 — Basic Statutes and Regulations (Legal Environment)
(60 mins)
1:30 PM | Lesson 4 — Acquisition Roles and Responsibilities Within an Agency (Interng
(60 mins) | Environment)
2:30 PM | Break
(20 mins)
2:50 PM | Lesson 5 — Introduction to the Acquisition Process
(40 mins)

Day Two
8:00 AM | Lesson 6 — Presolicitation Phase
(All day) | (See Lesson 6, page i, for a detailed breakdown of the day).

Day Three
8:00 AM | Lesson 7 — Solicitation and Award Phase
(All day) | (See Lesson 7, page i, for a detailed breakdown of the day).

o

AO-1

S
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TIME

LESSONS

Day Four

8:00 AM
(210 mins)

11:30 AM
(60 mins)

12:30 PM
(remainder
of the day)

Day Five

8:00 AM
(105 mins)

9:45 AM
(20 mins)

10:05 AM
(85 mins)

11:30 AM
(60 mins)

12:30 PM
(90 mins)

2:00 PM
(60 mins)

3:00 PM

Lesson 7 — Solicitation and Award Phase (Con't)

Lunch

Lesson 8 — Post Award Administration Phase
(See Lesson 8, page i, for a detailed breakdown of this lesson).

Lesson 8 — Post Award Administration Phase (Con't)

Break

Lesson 9 — Modifications, Terminations, and Claims

Lunch

Lesson 10 — Standards of Conduct

Exam (Proctor)

Questions/Answers Administrative

AO-2

ADMIN. OVERVIEW
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Preface

TOPIC: PREFACE
Ref: Preface

Objective: When you finish thislesson, your students must be able to:
* Identify the basic components of the Federal acquisition process.
» Define significant terms used in Federal contracting.
* List and describe the essential elements of a contract.
» Describe how acontract is discharged.

Time: 8:00 AM — 120 Minutes

Method: Lecture/Discussion and Case Study.

COURSE INTRODUCTION

Ref. Steps In Presenting The Topic Instructor Notes

] a As students enter the class, encourage them to
read pages CM 1-1 through I-7.

b. Statethetitle of the course.
Cc. Introduce yourself.

d. Introduce the physical environment for the
learning.

* Parking.

* Restrooms.

 Eating facilities.

e. Introduce the instructional package.
* The Text/Reference.
» Classroom Materids.

f. Ask the class members to introduce themselves
and identify their respective job series, employing
agencies, and expectations.

g. Ask the studentsto turn to pages CM |-1 and
read "Who Should Attend" and "Purpose”.
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FROM CM I[-1:

Who Should Attend

All personnel who need an introduction to the Federal acquisition system.

Note that thisis not a course in Small Purchases (i.e., acquisitions under Part 13 of the Federad
Acquisition Regulation). The GSA Training Center offers severa coursesin Small Purchases.

For Contract Specialists (or personnel planning to enter the GS-1102 series), this course
describes the Federal acquisition system and introduces 78 duties that are typically assigned at
the full performance level. The GSA Training Center offers a complete curriculum of Contract
Management courses to systematically develop skill a performing those duties (see page |-6).

For personnel in allied fields (e.g., program management, engineering, supply management,
inventory management, logistics, and the like), this course provides a"bird's eye" view of
Contracting from the perspective of Contracting Officers. You will have a better
understanding of their duties and business decisions, in terms of how you can work with
Contracting Officers to make the Federal acquisition system more responsive to your
missions.

Purpose

The primary purpose of this courseis to answer the following questions:
» What isacontract?

« What are the godls of the Federal acquisition system (i.e., the goals that you should strive
to accomplish when you contract for supplies and services)?

* Who regulates and oversees the Federal acquisition system?

» What laws and regulations govern the Federa acquisition system?

* Who are the playersin awarding and administering contracts, and what are their
respective roles and responsibilities?

« What are the Steps and Basic Business Issues in awarding and administering contracts?

* What Standards of Conduct must you observe?



Preface

COURSE INTRODUCTION

Ref. Steps In Presenting The Topic Instructor Notes

[] h. Present the basic schedule for the course.
» 8:00-3:30 Monday through Friday.
* One hour for lunch.

» Two breaks of 20 minutes each, one in the morning
and one in the afternoon.

I. For more details on schedule, refer studentsto
pages CM [-2 and I-3.

FROM CM 1-2 AND CM |-3: EXCERPTS FROM THE LESSON PLAN

P-3
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Day Time LESSON

Monday 8:00 AM - 10:00 AM Preface
Break

Monday 10:20 AM - 11:30 AM [ 1. Goals of the Federal Acquisition Process
Lunch

Optional 2. Organizational Roles and Responsibilities

Monday 12:30 PM - 1:30 PM 3. Basic Statutes and Regulations

Monday 1:30 PM - 2:30 PM 4. Acquisition Roles and Responsibilities
Break Within an Agency

Monday 2:50 PM - 3:30 PM 5. Introduction to the Acquisition Process

Tuesday 8:00 AM - 3:30 PM 6. Presolicitation Phase

Wednesday | 8:00 AM- 3:30 PM 7. Solicitation and Award Phase

Thursday 8:00 AM- 11:30 AM
Lunch

Thursday 12:30 PM - 3:30 PM 8. Post Award Administration Phase

Friday 8:00 AM - 9:45 AM
Break

Friday 10:05 AM - 11:30 AM [ 9. Modifications, Terminations, and Claims
Lunch

Friday 12:30 PM - 1:30 PM 10. Standards of Conduct

Friday 1:30 PM Test




Preface

COURSE INTRODUCTION

Ref.

[] J. Ask the students to turn to page CM |-4. Draw
their attention to " Text/Reference Reading
Assignments.”

Steps In Presenting The Topic

Instructor Notes

TEXT/REFERENCE

READING ASSIGNMENTS

When Chapters Sections

Monday Night Preface All
Chapter 1 — pages 1-1 Chapter Introduction through
through 1-11 §81.2.8 [Tradeoffs| Between

Quality and Cost

Chapter 3 — pages 3-2 Chapter Introduction through
through 3-10 83.1.4 Common Law
Chapter 3 — pages 3-14 §3.2.2 Basic Satutes through
through 3-26 83.3.4 Using the FAR System
Chapter 4 — pages 4-10 84.2 Key Acquisition Personnel
through 4-16
Chapter 5 All
Chapter 6 All

Tuesday Night Chapter 7 All

Wednesday Night Chapter 8 All

Thursday Night Chapter 9 All
Chapter 10 All

[ ] STRESS THAT READING THE PREFACE AND CHAPTER 1 ARE
IMPORTANT FOR THE TEST.

P-5
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COURSE INTRODUCTION

Ref. Steps In Presenting The Topic Instructor Notes
[] K. Refer the studentsto page CM 1-5.
Emphasize:
* Pace.
e Questions.
o Test.

(Excerpts from CM [-5):

Instructional M ethods. Inthis course, the Text/Reference has been designed to serve as
your basic source of knowledge. To draw on this knowledge, you must read the
Text/Reference. Your Instructor will not parrot the readings. Rather, your Instructor will use a
variety of methods to supplement the readings and illustrate the main points. Methods include
individual exercises, group exercises, roleplaying, in-class readings, and questions. On
Tuesday through Friday, you will follow the story of a single requirement--upgradesto air
pollution equipment in a Government building--from “cradle to grave’.

Do not expect that the Instructor's questions during the class will mirror the test questions. The
test will question your knowledge of facts from the readings. During the class, your Instructor
will typically ask you to express an opinion or your best judgement.

Do not expect al exercisesto have a clear-cut School solution. Some case studies have no
obvious solution. 1n such cases, theissueisnot “right or wrong.” Rather, your goa isto
identify the best course of action, given what facts you know at thistime.

Pace. Expect afast pace. The emphasisin this courseis on breadth of knowledge, not
depth. Your Instructor hasto cover 78 Contracting duties. Y our Instructor won't spend much
time on any one duty. Likewise, your Instructor will ask you to observe strict time limits
(usually 15 to 20 minutes) to complete each classroom exer cise.

Questions. Because of the fast pace, your Instructor will Sometimes ask you to hold

aquestion for later in the courseor for an after-hours dialogue with you.
Time will simply not permit the Instructor to entertain questions before the whole class that are
too technically involved.

Test. Thereisonewritten test. It contains about 50 [multiple choice] questions and
will be administered on the last day of class. Thetest should take no more than 70 minutes.
All test questions were developed to verify the learning acquired from course lesson learning
objectives. Theanswersto all test questions are taken from thereading
assignments on the page I-4. Not all answers will be presented by the Instructor in
classroom discussions.



Preface

COMPONENTS OF THE FEDERAL ACQUISITION PROCESS

Ref. Steps In Presenting The Topic Instructor Notes

F’-‘ a. Show VG P-1. The Federal Acquisition Sys-
;. tem. The numbers represent the chapters and re-

lated lessons in which each component will be dis-
cussed.

Continue showing this viewgraph while presenting the
learning objectives for each related lesson.

Goals(1)
Political
Standar ds of .
Environment (2)
Conduct (10) Legidative Branch
Executive Branch
Judicial Branch
The Public
Specialized FEDERAL Legal Environment (3)
Areas (9) ACQUISITION Constitution
ADPE SYSTEM Satutes
Construction Administrative
A&E Law & Regulations
Major systems Case Law
Small purchases
Real property leasing
Internal
Process (5): Environment (4)
Presolicitation (6) Organization
Solicitation and award (7) Key officials

Post-award administration (8) Roles and responsibilities
Modifications, termination, and claims (9) Procedures

VG P-1

b. Starting with Goals (1), present the learning
objectives of each lesson.

P-7
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COMPONENTS OF THE FEDERAL ACQUISITION PROCESS

Ref.

Steps In Presenting The Topic

Goals (1) Attheend of thislesson, you will be
ableto:

* |dentify and define the goals of the Federal
acquisition process.

Note: Thislesson isbased on Chapter 1 of your
text/reference— Goals of the Federal Ac-
guisition Process.

Political Environment (2) At theend of this
lesson, you will be able to:

» State theroles of the legidative, executive, and
judicial branches relative to the acquisition
process.

» State therole of the public and non-
Government organizationsin the acquisition
process.

Note: Thislesson builds on Chapter 2— Organ-
izational Roles and Responsibilities.

L egal Environment (3) At the end of thislesson,
you will be able to:
* |dentify and describe the four principal
sources of Federal Contract Law.
* |dentify the basic statutes that control the
fundamentals of purchasing and contracting.
» Describe the Federal Acquisition Regulatory
system--its sources, maintenance,
supplements, and usage.

Note: Thislesson builds on Chapter 3— Basic
Statutes and Regulations.

P-8

Instructor Notes

LESSON 2 IS
OPTIONAL



Preface

COMPONENTS OF THE FEDERAL ACQUISITION PROCESS

Ref.

Steps In Presenting The Topic

Internal Environment (4) At the end of this
lesson, you will be ableto:

» Describe atypical approach to organizing the
acquisition function.

» Definethe Law of Agency.

* |dentify and define the roles and responsibili-
tiesof contracting officers, other contracting
personnel, requirements managers, contract-
ing officer representatives, and other interested
parties.

Note: Thislesson builds on Chapter 4 — Acqui-
sition Roles and Responsibilitieswithin an
Agency (the Players).

Process (5-9) and Specialized Areas (9) Atthe
end of these lessons, you will be able to:

» State the three phases of the acquisition
process.

* |dentify the functions and business issues
associated with each phase.

* Describe the relationship between acquisition
goals and functions.

» List and describe 78 duties of Federdl
contracting officers.

Note: These lessons correspond to Chapters 5
through 9 of your text/reference.

P-9

Instructor Notes
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COMPONENTS OF THE FEDERAL ACQUISITION PROCESS

Ref.

Process (5-9) (continued) In presenting the

Steps In Presenting The Topic

objectives of these chapters, stress:

» Thiscourse will enable you to identify the
duties—what they are and why they are

performed.

e Other coursesin the GSA curriculum teach
the steps in performing each duty--the HOW.

» Thiscourse will not cover such Purchasing
functions as ordering from required sources
of supply or writing purchase orders. These
topics are covered in GSA training courses on

Small Purchases.

Standards of Conduct (10) At the end of this

lesson, you will be able to:

* |dentify standards of conduct that apply to

the acquisition process.
 Recognize prohibited activities

o |dentify the penalties for prohibited con-

duct.

Note: Thislesson isbased on Chapter 10 of your
text/reference— Standar ds of Conduct.

P-10

Instructor Notes



Preface

KEY TERMS

Ref.

P-3to
P-4

Steps In Presenting The Topic

Transition—"Before | can introduce the acquisi -

tion process to you, we must first have a common

understanding of the meaning of the term
“acquisition” and the term “ contract.”

a. Define*acquisition”
FAR 2.1: “Acquisition means the acquiring

by contract with appropriated funds of supplies

or services (including construction) by and for
the use of the Federal Government through
purchase or lease, whether the supplies or ser-
vices are already in existence or must be cre-

ated, developed, demonstrated, and evaluated.”

b. Define“contract”

FAR 2.1: “Contract means a mutually binding

legal relationship obligating the seller to fur-
nish the supplies or services (including con-
struction) and the buyer to pay for them.”

c. Point out the other terms that are defined on
pages P-3 to P-4.

P-11

Instructor Notes
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ELEMENTS OF A CONTRACT

Ref.

[

Steps In Presenting The Topic

a. Show VG P-2: Elements of a Contract.
Continue showing this VG during the case study.

Instructor Notes

ELEMENTS OF A CONTRACT

Offer

Acceptance

Consideration

Execution by Competent Parties
Legality of Purpose

Clear Terms and Conditions

VG P-2

A

P4 to
P6

CM
P2

b. PREFACE CASE STUDY—TODD'S CON-
TRACT WITH XYG

» Ask studentsto read the case study (Page CM
P2).

» Have the students read Pages P-4 through P-6
of the Preface.

» AsKk the students to prepare answers to the
following questions after they read the Case
Study:

1. If XYG failsto deliver the 45,000 ferro-
plastic fasteners, will it bein breach of
contract? Why or why not?

2. What , if anything, ismissing in this
document that preventsit from being a
contract?

In preparing their answers, tell students to take
each element of a contract into account.

P-12




Preface

PREFACE CASE STUDY (CM P-2)

TODD'S CONTRACT WITH XYG

Jerome Pasintach, President
XY G Ferroplastics

4040 Wyoming Ave

St. Paul, Colorado 77777

Dear Mr. Pasintach,

In your advertisement on page 21 in the June, 1989, issue of Ferroplastics News, you
announced your plans to shortly introduce several new models of ferroplastic fasteners. Y our
advertisement invited interested partiesto call for pricing information and availability.

We have adire need for the very best fasteners that you intend to produce. Therefore,
pursuant to your advertisement, please ship 45,000 of your best ferroplastic fasteners to my
Indianapolis plant (address enclosed) as soon asthey are available. However, the fasteners
must not be shipped in cartons, asimplied in the enclosure. Instead, please individually
package the fasteners in styrofoam.

| understand that your corporation is under court order to cease and desist from selling ferro-
plastic fasteners, because they are insulated in wrappings of friable asbestos. Our need for the
fasteners outweighs such legal technicalities. | extend to you my full support and cooperation
inresisting any legal challengesto your immediate production of fasteners for our purposes.

Yours,
J.P. Todd, Branch Chief
Integration Division

Industrial Management Bureau
U.S. Department of Commerce

QUESTIONS: 1. If XYG failstoddliver the 45,000 ferroplastic fasteners, will
XYG bein breach of contract? Why or why not?

2. What, if anything, ismissing in this document that preventsit
from being a contract?

P-13
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ELEMENTS OF A CONTRACT

Ref.

Steps In Presenting The Topic

c. Question: “If XYG failsto deliver 45,000 fer-

roplastic fasteners, will XY G bein breach of
contract?’ [Ask for ashow of hands for those
who believe the answer isyes.]

Answer: No—the letter is missing one or more of the

elements of a contract that must be present for the
XY G to be bound by it.

d. Define “offer”

An offer isafirm proposal, made by one person to
another, with the intent to create alega (contractual)
relationship if the offer is accepted.

e Question: “Wasthere an offer?’” [Solicit
answers from the class before providing your
own|

Answer: No—XY G did not make afirm promise to
deliver fasteners.

Note that an ad in amagazine can include an offer—
especialy if the ad comes equipped with an order
blank and instructions on placing an order.

f. Define “acceptance”

The act of accepting the offer. To be binding, the ac-
ceptance must be definite; it must be communicated,
and it must be unconditional.

g. Question: “Was there acceptance?’ [Salicit
answers from the class before providing your
own]

Answer: No—Absent an offer, there is no accep-
tance. But even if the advertisement could have been

construed as alegitimate offer, Todd took exception to

the packaging terms as stated in the advertisement.
Acceptance must be unconditional.

P-14

Instructor Notes



Preface

ELEMENTS OF A CONTRACT

Ref.

Steps In Presenting The Topic

h. Define“consideration”

Something of value that changes hands between the
partiesto acontract. For example, the contractor pro-
vides supplies or services for which the Government
pays money to the contractor.

I. Question: “Wasthere consideration?’ [Solicit
answers from the class before providing your
own]

Answer: No—Neither the advertisement nor Todd's

letter established a price for the fasteners, and there
was no commitment on pricein Todd's letter.

J. Define “competent parties’
The two (or more) parties to a contract must be legally
competent to enter into contracted relationships. This
means that the parties must be of sound mind, are not
under the influence of drugs or acohol, and are lega
entities.
k. Question: “Were both parties competent?’
[Solicit answers from the class before providing
your own]

Answer: Probably not—Note that Todd identified
himself as a branch chief, not as a Contracting Officer.

|. Define“legality of purpose?’

The purpose or subject matter of the contract must be
legd.

m. Question: “Wasthere legality of purpose?’
[Solicit answers from the class before providing
your own]
Answer: No—Todd cannot require performance that
would bein violation of law (e.g., producing fasteners

with awrapping of friable asbestos, when XYG is
under court order to stop making them).

P-15
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ELEMENTS OF A CONTRACT

Ref.

Steps In Presenting The Topic

0. State the meaning of “clear terms and condi-
tions?’

For a contract to be enforceable, its terms and condi-
tions must be clear enough to permit the courts to con-
clude that a contractual agreement was intended.

p. Question: “Aretheterms of thisletter clear?’

Answer: No—Wordslike "your best fastener” and
"as soon asthey are available" leave considerable
doubt about vital aspects of expected performance.

g. Summarize the elements of a contract, from the
perspective of the Federal acquisition process.

* InFedera contracting (other than small purchases),
the Government generally solicits offers from private
sector vendors.  This puts the Government in a
position of accepting or rejecting the offers.

* Consideration is generaly in the form of money paid
by the Government in consideration for services ren-
dered or suppliesdelivered. Bear in mind that the
Government must receive benefit from every contrac-
tual agreement, including agreements to change the
terms and conditions of an existing contract in any
way that affects the substantive rights of the parties
(e.g., extending the delivery date).

» With respect to contractual capacity, the most
common issue is whether a Federal employee has
contractual authority as an agent of the Government to
enter into a contract or to order achange in the terms
and conditions of an existing contract. We will
discuss Agents and the Law of Agency in Lesson 4.

* Legality of purpose can be anissue. Absent a court
order, for instance, the Government may not contract
with a private vendor to bug the headquarters of the
Socialist Workers party.

» Termsand conditions must be clear. Unfortunately,
disputes over contract language have been common
enough to warrant the establishment of aformal pro-
cedure for resolving such disputes—which will be
discussed in Lesson 9.

P-16
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DISCHARGE OF A CONTRACT

Ref.

P-6

Steps In Presenting The Topic

a. Transition— Once acontract has been signed, when
doesit conclude? The answer isthat acontract concludes
when it has been discharged.

b. Define “discharge”

The obligation incurred by each party when it entered
into the agreement has been excused; the parties are no
longer bound to perform.

c. ldentify three waysin which a contract may be
discharged:
» Performance by both parties (either complete or
substantial).

» Mutual rescission of the contract (e.g., both parties
agreeto back out).

 Subgtitution of anew contract for an old contract (in
Federal contract law, known as a contract modifica-
tion). Examples:
- Novation agreements, which substitute one party
for another.

- Supplemental agreements, in which the parties
agree to delete, change, or add to the original terms
and conditions (thus discharging their respective
obligations to comply with the original terms).

d. Identify additional waysin which a contract
may be discharged (over and above what isin the
textbook). Examples:
* Impossibility of performance.
» Commercial impracticability.
» Bankruptcy (which generally relieves the debtor of
contractual obligationsto its creditors).
» Anticipatory repudiation by one of the parties (which
discharges the obligations of the other party).

» Materia breach by one of the parties (which also
discharges the obligations of the other party).

P-17
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DISCHARGE OF A CONTRACT

Ref. Steps In Presenting The Topic Instructor Notes

[] » Non-occurrence of a condition precedent to perfor-
mance.l Suppose you signed a service contract under
which you must pay aflat fee of $100 for repairs each
time the equipment breaks down. In this contract,
performance is conditional on the occurrence of a
malfunction. If the equipment does not malfunction
during the year, both parties are discharged from their
obligations to one another).

TRANSITION TO LESSON 1

“Now you know the definition and elements of a
contract. But why does the Government write
contracts? What do we hopeto gain? And how
do you know whether or not the contract has best
served the public interest?’

1in Federal contract law, where performance is conditional upon placement of an order under a
reguirements contract or upon the exercise of an option—topics that will be discussed in Lesson 7.
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Lesson 1

TOPIC: GOALS OF THE FEDERAL ACQUISITION PROCESS
Ref: Chapter 1

Objective: When you finish thislesson, your students must be able to:
* |dentify and define the goals of the Federal acquisition process.

Time: Break for 20 minutesfirst. Resume at 10:20 AM — 80 Minutes

Method: Lecture/Discussion, Case Study, and Group Exercise.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

i—%éo 1.2 PREAWARD GOAL

1 a. Show VG 1-1: Goals of the Federal Acquisi-
F_:. tion Process (Preaward).

State the goals but do not define quality, timeliness,
cost, et. al. at this point.

Stress that these goals apply to all Federa playersin
the process (e.g., contracting officers, requirements
managers, auditors, budget officers, etc.). Usethese
goalsto judge their contribution.

Define “Optimum” in terms of trying to accomplish
all of these goals at the same time, while recognizing
that there may be tradeoffs between some of the goals.

Leave VG 1-1 on the screen during the case study that
follows.

GOALS OF THE FEDERAL ACQUISITION PROCESS
Preaward Goals

»  Obtain the optimum market response to requirements for supplies/ services, in terms of
- Quality
- Timeliness
- Cost

*  While
- Accomplishing socioeconomic objectives
- Minimizing business and technical risks
- Maximizing competition
- Maintaining integrity

VG 11




Goals of the Federal Acquisition Process

Ref.

s

Steps In Presenting The Topic

b. CASE STUDY: THE OPTIMAL CONTRACT
» Ask studentsto read the case study (Pages

CM 1-2 through 1-4).

Have the students read Pages 1-1 through
1-11 of the Text/Reference.

Ask the studentsto prepare answers to the
questions at the end of the Case Studly.

While the students are turning to the case
study, tell them that the offer made by Arch
Lessisbased on several trueincidents. Tell
them that you will describe these true
Incidents after the class has finished dis-
cussing the exercise.

Instructor Notes

Give the students atime
limit (e.g., 30 minutes)
to read and discuss this
casein their groups.

CASE STUDY

THE OPTIMAL CONTRACT

Mark Brown is a project engineer at the Government's Knipling Research Center. Hewill be
running tests on a newly developed "chip" material on or after July 1, 1995, and wants to make
surethat hislab is properly equipped to perform the tests.

After acareful inventory of equipment in hislab, he finds that he will need to acquire avery
high-temperature heat chamber. To properly conduct the tests, the heat chamber must meet the
following design parameters:

1.

Be powered by natural gasrather than electricity.

Sustain a minimum temperature of 8,000 degrees Fahrenheit to a maximum of
10,000.

Have interior dimension of six cubic feet.

The KRC has anatural gasline, but the KRC building does not presently have the
electrical capacity for an eectric unit. 1t would cost aminimum of $145,000 to repair
that deficiency, and take upwards of six months for the electrical work.

[1 Mark prepared a Purchase Request (PR) and hand-carried it the Contracting Officer, Ledlie
Clark, on January 3, 1994. She determined that natural gas heat chambers are commercialy
available from six small business concerns at market prices that range from $525,000 to
$600,000. Hence, she began preparing a Request for Proposals (RFP) to solicit offers, with

1-2



Lesson 1

delivery to be made on or before May 30. She aso planned to limit competition to small
businesses through a "total small business set-aside”.

The next day, she wasinvited to lunch by Arch Less, the head of KressKilns. Arch then
made the following offer:

“1 have heard, through the grapevine, that you are about to buy a heat chamber. | have a
proposition for you."

“Kress Kilns, for some time, has been making electric kilns for potters. Right now, the largest
kiln we make has an interior space of two cubic feet and heats up to 1,000 degrees. But | am
anxious to build bigger and better units. So heresthedeal. I'll send you aproposal, but I'll
leave the price blank. When you open the proposals, identify the lowest price submitted by
one of my rivals. Thenfill inthe blank in my offer by an amount that is, oh, $10,000 less. |
might lose my shirt on the deal, but | have money to lose and a strong desire to learn how to
build higher capacity heat chambers.”

“Do thisfor me, and I'll give you a nice position with our company after you retire next year.
And, think of it thisway, the contract would be optimal for all concerned. Y ou win, because
you'll have a good income to supplement your retirement pay. | win, because eveniif | lose
money on this deal, I'll have an opportunity to learn how to build higher capacity heat units.
And the taxpayer wins, because the Government will pay a price that is $10,000 less than any
other submitted offer."

“By the way, make sure that you del ete the requirement for natural gas, because | don't know
natural gas, and | want to stay all electric. Also, you know that | am the largest manufacturer
of pottery kilnsin the nation. | can't qualify for asmall business set aside. Finally, 8,000 de-
greesisabit much. Brown can't possibly need that much heat. Let the spec be 7,800 degrees.
And I know the market well enough to tell you that the 200 degrees will save the taxpayer as
much as $5,000 in the purchase price of the unit."

“If you don't go along with my offer, bear in mind that | have powerful political connections.”

INSTRUCTIONS: Read Chapter 1. On a sheet of blank paper write the [J seven
goals of the acquisition process and answer the following

guestions.
QUESTIONS: 1. IsArchLessright? Would thisdeal bethe best for all
concer ned?

2. How doesArch Less's proposed deal rack up against the
preaward goals? For each preaward goal, write your
evaluation of the Arch Lessdeal against that goal.

Goal 1—Quality

Goal 2—Timeliness

Goal 3—Cost

Goal 4—Minimizing Business and Technical Risks
Goal 5—Socioeconomic Objectives

Goal 6— Maximizing Competition

Goal 7—Maintaining Integrity



Goals of the Federal Acquisition Process

Ref.

R

1-4
to
1-5

Steps In Presenting The Topic

c. Organize the class into small groups and ask
each group to reach consensus on answersto the
case study.

d. For each goal, select adifferent group and lead
the discussion as follows.

e Question: “IsArch Lessright? Would this
deal bethe best for all concerned?’ [Ask for a
show of hands for those who believe the answer is
yes]

Answer: No—Arch Lessiswrong on every count.
Let's start with quality.

1.21 QUALITY

a. Define“Quality”

Quality isafunction of the actual minimum
need of the Government. We achieve the goal
of quality when the deliverable, after it is put
Into service, accomplishes the function for
which it was acquired.

b. Question: “Where does the Arch Less offer
fall short on Quality?’ [Solicit answers from
Group 1 and the rest of the class before providing
your own]

Answer: To properly conduct the tests, the heat
chamber must be able to sustain a minimum tempera-
ture of 8,000 degrees Fahrenheit to a maximum of
10,000. If, as Arch Less recommends, the CO lowers
the requirement to 7,800 degrees, Mark Brown—the
end user—will not be able to run histests. No matter
how much of a price break the Government getsas a
consequence, the end user will not be satisfied.

1-4
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Ref.

1-5

Steps In Presenting The Topic
1.2.2 TIMELINESS

a. Define“Timeiness’

“Timelinessis a question of whether the end
user in fact has the supply on hand or the

benefit of the service when, and where, and as

required for hisor her mission.”
Note that acquisition |eadtime includes the time
required to:

» Prepare specifications and purchase descriptions.

* Obtain funding and administrative approvals for
purchase requests.

* Solicit offers, make source decisions, and award
contracts.

» Complete, inspect, and accept the work.
* Receive, store, and inventory supplies.
» Physicaly distribute suppliesto the end users.”

b. Question: “Where doesthe Arch Less offer
fall short on Timeliness?’ [Solicit answers from

Group 2 and the rest of the class before providing

your own]

Answer: If, as Arch Less recommends, the CO
changes the requirement to permit electrical units, ad-
ditional time (at least an additional six months) would
be required to install the electrical capacity for the
Kress heat chamber. Poor Mark would have to mark
time waiting for the conversion to be made.

Instructor Notes
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Ref.

1-6

Steps In Presenting The Topic

1.2.3 COST

a. Define“ Cogt”

“Cost includes the total amount of money
expended by the Government for the ac-
quisition. It includes:

» The contract price.

» Any direct cost of acquiring theitemthat is
not covered in the contract price (e.g.,
transportation or installation).

» Costs of ownership (e.g., inventory, spares,
maintenance, repairs, training, €tc.), to the
extent not covered in the contract price.

» The Government's overhead for awarding
and administering the contract.”

b. Question: “Where doesthe Arch Less offer
fall short on Cost?” [Solicit answers from Group
3 and the rest of the class before providing your
own]

Answer: It would cost the Government $145,000 to
install the electrical lines necessary for the Kress heat
chamber. Hence, even if the purchase price of the
Kress heat chamber beats any other offer by $10,000,
the Government'stotal cost would be higher by
$135,000 if the next lowest offer is for a chamber
heated by natural gas.

c. Illustrate this point on aflipchart, using the
following figures.

Ajax (Natural gaschamber): ........... $495,000
Kress (Electric chamber).................. $485,000
Expense of installing electrical linesfor the Kress
chamber ..., $145,000

Total cost of the Kress offer, including costs over and
above the proposed price.................. $630,000

Instructor Notes
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Ref.

1-6
to 8

Steps In Presenting The Topic

1.2.4 MINIMIZING BUSINESS AND
TECHNICAL RISKS

a. Define“Risk”

“Risk represents the probability that the
Government will:

» Never see an acceptable deliverable.

» Accept addiverable that does not in fact
satisfy the end user's actual need.

» No longer need the deliverable by the time
the user recelvesit.

» Pay more than areasonable price for the
work.”
Exhibit 1-4 on page 1-8 lists afew of many, many

provisions, clauses, and forms that have been designed
largely for the purpose of minimizing such risks.

b. Question: “Why isthe Arch Less offer unac-
ceptably risky?" [Solicit answers from Group 4
and the rest of the class before providing your
own|
Answer: Kress Kilns has never made a heat chamber
of the type required for this contract. Theriskis
substantial that Kress will not deliver achamber that
conforms even to the lower specifications. This prob-
ability is compounded by the fact that Kressislikely to

lose money on the deal—which often resultsin "short
cuts' on quality and claims for overruns.

c. Question: “Look at thefirst clausein Exhibit
1-4 (Contract Award). Notethat it providesthe
right to rgject an offer as nonresponsible if the of -
feror cannot affirm its capability to perform.
Would that be a potential basisfor rgecting an of -
fer from Kress Kilns?’ [Solicit answers from the
class before providing your own]

Answer: Yes.

Instructor Notes
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Ref.

1-8
to
1-10

IS

Steps In Presenting The Topic

1.25 SOCIOECONOMIC OBJECTIVES

a. Define * Socioeconomic Objectives’

Socioeconomic Goals are established by the
Congress to accomplish such purposes as
illustrated in VG 1-2.

b. Show VG 1-2: Socioeconomic Objectives.
Thisviewgraph lists afew examples of socioeco-
nomic objectives.

Instructor Notes

SOCIOECONOMIC OBJECTIVES

Examples:

Use small and small/ disadvantaged business firms
Use business firmsin labor surplus areas

Pay prevailing wages

Clean the environment

Provide employment opportunities for Americans
Ensure equal employment opportunity

Get drugs out of the workplace

VG 1-2

7

c. Question: “Can you think of any other such
socioeconomic goals?’ [Solicit answers from the
class before providing your own]

Among the many possible answers:
* Veterans preference
» Handicapped accessibility.

d. Question: “Where does the Arch Less offer
fall short on socioeconomic goals?’ [Salicit an-
swers from Group 5 and the rest of the class be-
fore providing your own]

Answer: Arch Lessisasking Ms. Clark to ignore the

Government's socioeconomic goals of setting aside
contracts for small businesses.




Lesson 1

Ref.

1-10

Steps In Presenting The Topic
126 MAXIMIZING COMPETITION

a. Define “maximizing competition” asagoal.
“Maximizing competition means:
 Obtaining independent offers from two or
more vendors for each acquisition.
 Building and maintaining a base of
responsible suppliers who are willing and
able to compete for Government contracts.

 Encouraging those suppliers to research
and invest in new manufacturing tech-
nologies and product innovation where
such research and investments would help
the Government more effectively and
economically accomplish its missions

 Broadening the industrial and mobilization
base, in the event that the Government

needs to rapidly build up the armed forces.”

b. Question: “How would the Arch Less offer, if

accepted, inhibit competition?’ [Solicit answers

from Group 3 and the rest of the class before pro-

viding your own]

Answer: On the surface, the Arch Less offer would
not entail any reduction in competition. It might even
be argued that his deal would result in more competi-
tion—inasmuch as both small and large businesses
would be equally free to submit offers.

However, maximizing competition is more than a

matter of the number of offersreceived in response to

any given solicitation. More fundamentally, this goal

isone of building a base of responsible suppliers who

arewilling and able to compete for Government con-
tracts. If the Government gets a reputation for not
playing fairly when awarding contracts, are responsi-

ble makers of heat chambers likely to bother preparing

and submitting offers on future contracts?

Instructor Notes
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Ref.

1-11

Steps In Presenting The Topic
1.2.7 MAINTAINING INTEGRITY

a. Define “maintaining integrity” asagoal.

“Integrity means dealing fairly and in good
faith, and maintaining impartiality and
avoiding preferential treatment.”

Explain that Lesson 10 dedls extensively with ethics,

conflicts of interest, and other matters that, collectively,

relate to integrity.

b. Present the true incidents on which this case
study is based:

1. For over ayear, asmal tool-and-die
subcontractor ran up arecord of losing
one bid after another when competing for
contracts. The subcontractor asked the
prime contractor to investigate. It turned
out that the prime contractor's buyer was
on the take—and would fill in the blank
on the bid of the subcontractor providing
the kickbacks.

2. A Federa CO provided the same "fill-in-
the-blank" service for a prime contractor.
When caught, the CO said--“but | saved
the Government money on every
contract.”

Transition—These are the seven goals that you
should strive to accomplish in every decision that
you make and every task that you perform. Itis
by these goals ultimately that you should
personally measure your self and judge your
work.

1-10
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Ref.

1-11
to
1-16

1-16

Steps In Presenting The Topic

1.2.8 TRADE OFFS

a. State that COsrarely can max every godl. In-
stead, COs generaly have to make tradeoffs be-
tween goals.

b. Provide examples.

One example: Under the Buy American Act, contract-
ing officers may pay up to 6% more for adomestic
product than for aforeign-made product. This helps
accomplish the goa of saving American jobs—at the
expense of the goa of minimizing the cost of the ac-
quisition.

c. State that the success of an acquisition can be
measured in part by the degree to which the con-
tract represents the best market response to the
Government's requirement—all seven goals of the
process taken as awhole.

1.3 POSTAWARD GOAL

a. Show VG 1-3: Goals of the Federal Acquisi-
tion Process (Postaward).

b. Statethat Lessons 8 and 9 will cover theim-
plementation of these goals.

Instructor Notes

GOALS OF THE FEDERAL ACQUISITION PROCESS

Postaward Goals

Assure that purchased supplies/ services are:

» Dédlivered or performed when and where specified in the contract.
» Acceptable, in terms of conforming to the contract's specifications or statement of work
* Furnished in compliance with other terms and conditions of the contract

VG 1-3
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[

TRANSITION TO LESSON 3

“Chapter 2 in your Text/Reference coversthe
Political Environment—namely, the different
branches of Government and their respective roles
in the acquisition process.

“Chapter 2 isoptional. You may read it now. Or
you may read it later. You will not be asked any
guestions on the test with respect to Chapter 2.

“Chapter 3 focuses on the Legal Environment—

namely, the statutory and regulatory foundations
of the Federal acquisition system.”

1-12
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Lesson 2

TOPIC: ORGANIZATIONAL ROLES AND RESPONSIBILITIES

Ref: Chapter 2

Objective: When you finish thislesson, your students must be able to:
« Statetherole of the legidative branch relative to the acquisition process.
» Statetherole of the executive branch relative to the acquisition process.
» Statetherole of thejudicial branch relative to the acquisition process.
« Statetherole of the public and non-Government organizations in the acquisition process.

Time: Optional.

Method: Lecture/Discussion and Case Studly.

LESSON PLAN
Ref. Steps In Presenting The Topic Instructor Notes
g-%to CHAPTER INTRODUCTION
- a. Show VG 2-1. Government Affects Acquisi-
F_:. tion Process.
Explain that, as prescribed by the Constitution, respon-
sibility for Federal acquisition is divided among the
legidative, the executive, and the judicia branches of
Government.
GOVERNMENT AFFECTS ACQUISITION PROCESS
LEGISLATIVE EXECUTIVE JUDICIAL
BRANCH BRANCH BRANCH
ACQUISITION
PROCESS
VG 2-1

2-1




Organizational Roles and Responsibilities

Ref. Steps In Presenting The Topic Instructor Notes

22 121 THE LEGISLATIVE BRANCH
to

29 _ |a Show VG 2-2: Legidative Branch (Congress).

LEGISLATIVE BRANCH
(CONGRESS)

Roles Relating to Acquisition:

e PassesLaws
» Appropriates Money

VG 2-2

a. Describe the legidative process.

State that the Congress passes bills which, when
signed by the President, become Public Laws (also
known as statutes). Among other things, such laws
establish or constrain policies and procedures for the
Federal acquisition system.

Laws on the acquisition process will be discussed in
Lesson 4.

2-2
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Steps In Presenting The Topic Instructor Notes

b. Using aflipchart, draw and present the budget
timeline.

Budget For mulation

Longrange budget estimates—?5 year forecasts of ac-
quisition requirements for the President's Guidelines

Spring: President issues Budgetary Guidelines.

Summer: Agencies prepare budget requests based on
Guidelines

Fal: OMB review

Authorization & Appropriations
January: President proposes

Jan to Oct: Congress disposes

Budget Execution & Control

October 1 to September 30
» Funds apportioned
* PRsprepared
» Contracts awarded; $ obligated

Review and Audit

Starting in the FY and stretching into the following
FYs

» Contract work completed; outlays made

e Oversight by 1Gs, OMB, GAO, Cong committees

2-3
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Ref.

Steps In Presenting The Topic

c. Describe the impact of the budget process on
the acquisition process.

Forecasts of acquisition requirements and costs are
made years before Purchase Requests reach contract-
ing activities. In Lesson 6, welll talk about the po-
tential contribution of COsiif invited into the process
of forecasting requirements

Congress votes authority to obligate funds. Obliga-
tions are legally binding commitments made by Fed-
era officiasthat will require cash outlaysin some
future period. Example: A contract.

Requiring activities usually don't see their money on
October 1. Even when the appropriations are ap-
proved prior to the FY, the funds still haveto go
through the apportionment and allotment process
within the Executive Branch. This meansthat PRs
for major requirements may not reach the contracting
activity for months after the start of the FY.

Budget authority generally comes with enough strings
to bind a Gulliver. The most common string: One
year money (i.e. money that must be obligated prior
to September 30 of that same fiscal year).

To counter complaints about year end spending, there
are often requirements at the agency level to obligate
funds even earlier—by the end of the 3rd. quarter.
This narrows your window for preparing the contract
al themore.

Nonetheless, there are many people on the sidelines
ready to skewer you if haste makes waste.

Welcome to the wonderful world of contracting.

d. Describe the role of GAO as one of the Con-
gressional tools for oversight.

Performs audits and investigations of agency pro-
grams and management.

Investigates program and contract fraud, and the effi-
ciency and effectiveness of program management.

Comptroller General recommends decisions to
agency heads on most protestsfiled against the
Government pertaining to the award or non-award of
contracts.

Instructor Notes
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Ref. Steps In Presenting The Topic Instructor Notes

29 122 THE EXECUTIVE BRANCH
to

2-12 | a Show VG 2-3: Executive Branch.

EXECUTIVE BRANCH
(THE PRESIDENT)

Roles Relating to Acquisition:

Develops plans, programs, and budgets for consideration by Congress

Executes budgets and implements Congressional authorized plans and programs
Supplements and augments statutory acquisition policies

Develops and maintains the Federal acquisition regulatory system

VG 2-3

b. List the principa individuals and organizations
in the Executive branch which have arole in the
acquisition process.

* The President

« TheOMB

» The Office of Federal Procurement Policy

» Boardsof Contract Appeals

» The Federa Acquisition Regulatory Council

» The Attorney General of the United States

» Executive Agency Heads

c. Tell the class that they will have an opportunity
to read about the roles of these individuals later in
the lesson.

2-5



Organizational Roles and Responsibilities

Ref. Steps In Presenting The Topic Instructor Notes

2-12 123 THE JUDICIAL BRANCH
to

2-13 | a. Show VG 2-4: Judicia Branch (The Courts).

JUDICIAL BRANCH
(THE COURTS)

Roles Relating to Acquisition:

» Give meaning to (or serveto interpret):

- laws passed by the legidative branch, or

- policies and regulations originated by the executive branch
* Render decisions pertaining to the terms and conditions of a specific contract
» Ensurethe constitutionality of the laws and interpret the laws

VG 2-4

b. Identify the 3 courtsthat hear casesinvolving
Federal contracts:
* TheU.S. Claims Court.
* TheU.S. Court of Appealsfor the Federal Circuit.
» The Supreme Court.

2-13 124 THE PUBLIC

a. Show VG 2-5: Public Participation.

PUBLIC PARTICIPATION

Roles Relating to Acquisition:

* Influence Congressto pass or ater legisation

»  Comment on proposed Federal rules

» Participatein the acquisition process as suppliers

* Areclients of Federal programs and contracts that support those programs

VG 2-5
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Ref.

Steps In Presenting The Topic

Instructor Notes

5

CM
2-2

b. Identify types of publics:

Trade associations
Professional societies
Lobbying groups
Companies
Individuals

C. CASE STUDY: NEW LAW FOR ANIMAL
RIGHTS

» Ask studentsto read the case study (Page CM

2-2).

Have the students read Pages 2-7 through
2-13 of the Text/Reference (starting with the
section “Review and Audit” on page 2-7).
Ask the studentsto prepare answers to the
guestions at the end of the Case Study.

After the students have had timeto finish this
individual assignment, conduct a class discus-
sion.

For the purpose of leading the discussion, the
case study and answers are on the next severa

pages.

2-7
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CASE STUDY
NEW LAW FOR ANIMAL RIGHTS

Congress passed alaw in January that prohibits Government contractors from using animals
for testing related to research on biological warfare programs and makesit a crimeto violate

thelaw. Thelaw isto beimplemented by including a special clause in contracts awarded for

new procurement beginning 1 April. The President signed the hill.

In May, a contract with Test-A-Germ Corporation for biological warfare research was
modified by supplemental agreement to provide additional funds to continue the research
work. A Contracting Officer (CO) of the agency included the new clause with the
modification. Test-A-Germ, which had been using animals in conjunction with the contract,
refused to accept the clause because they believed research aready underway would be
affected.

The CO stated that the clause was mandatory because the additional funds were for more re-
search than originally anticipated. Test-A-Germ claimed it wasreally acost overrun.

Test-A-Germ submitted a claim to the CO, and the CO made afinal decision that the clause
hasto be included. Test-A-Germ decided to file adispute with the Board of Contract Appeals
(BCA).

QUESTIONS:

1. What Executive Branch organizations over see the incor por ation of law into the
Federal Acquisition Regulation?

2. What Branch of Government isthe BCA apart of?

3. Ifthe BCA findsfor one of the parties, to whom could the other party appeal the
BCA decision?

4. HadtheCO ignored thelaw and continued to let Test-A-Germ experiment with
animals, what organizationsin the L egislative Branch would have been the most
likely to discover the CO's misdeed?

5. Which agency head would be responsible for prosecuting Test-A-Germ for
violating the law?

6. If you werethe President of Test-A-Germ, what could you do to protest this law?
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CASE STUDY ANSWER
NEW LAW FOR ANIMAL RIGHTS

What Executive Branch organization was responsible for incor porating the law
into the Federal Acquisition Regulation?

The Office of Federal Procurement Policy and the Federal Acquisition Regulatory
Council. Three members of the Council—the Secretary of Defense, the Administrator of
NASA, and the Administrator of General Services—are responsible for "signing"
changes to the Federal Acquisition Regulation.

What Branch of Government isthe BCA a part of?

BCAs are part of the Executive Branch. BCA judges are known as"Administrative
Judges." Not all agencieshave aBCA. Thosethat do not use the BCA of another
agency, if necessary.

If the BCA findsfor one of the parties, to whom could the other party appeal the
BCA decision?

Appeals from the decision of the BCAs (or suits) are filed with the U.S. Court of Ap-
pealsfor the Federal Circuit.

Had the CO ignored the law and continued to let Test-A-Germ experiment with
animals, what organization in the L egislative Branch would have been the most
likely to discover the CO's misdeed?

The GAO. Another candidate would be a Senate or House committee or subcommittee.
Which agency head would be responsible for prosecuting Test-A-Germ for
violating the law?

The Attorney General.

If you werethe President of Test-A-Germ, what could you do to protest thislaw?

L obby the Congress.

2-9



Organizational Roles and Responsibilities

Ref.

Steps In Presenting The Topic

TRANSITION TO LESSON 3
“Lesson 3 focuses on the Lega Environment—

namely, the statutory and regulatory foundations
of the Federal acquisition system.”

2-10

Instructor Notes
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Lesson 3

TOPIC: BASIC STATUTES AND REGULATIONS

Ref: Chapter 3

Objective: When you finish thislesson, your students must be able to:
* |dentify and describe the four principal sources of Federal Contract Law.
 ldentify the basic statutes that control the fundamentals of purchasing and contracting.

» Describe the Federal Acquisition Regulatory system—its sources, maintenance, supple-
ments, and usage.

Time: BREAK FOR LUNCH ONE HOUR—BEGIN THIS LESSON
AT 12:30 AM — 60 Minutes

Method: Lecture/Discussion and group exercise.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

g—%to CHAPTER INTRODUCTION
a. State that the Government's ability to procure
supplies/ services rests upon law and is limited by
law.

There are hundreds of statutes and thousands of pages
of regulations that control or affect the process.

b. State that this lesson presents:
» The Sources of Federal Contract Law
* TheBasic Statutes
» The Federa Acquisition Regulatory System




Basic Statutes and Regulations

Ref.

3-3to
3-10

=

Steps In Presenting The Topic

3.1 THE SOURCES OF FEDERAL
CONTRACT LAW

a Show VG 3-1: Sources of Federal Contract

Law. LeavethisVG onthe screen asyou present the
SOUrCes.

Instructor Notes

SOURCES OF FEDERAL CONTRACT LAW

The Constitution
Statutes
Administrative Law
Common Law

VG 3-1

b. Describe the role of the Constitution as a
source of Federal contract law.
In 1831 (U.S. vs. Tingey), the Supreme Court de-
clared that the Federal Government has;

* Inherent power, based on sovereignty, to enter
into contracts, and

* Implied powers, as necessary to the proper per-
formance of its duties
The Court also stated guidelines to determine the va-
lidity of a Government contract:
* Isthe Government authorized to act?

* Isthe act performed by someone having the au-
thority to act?

c. Define“statutes”.

A statute isalaw enacted by the legidative branch of
Government and signed by the President. The statute
isidentified by its public law number.

State that, later in the lesson, you'll present the basic
statutes that govern the Federal acquisition process.




Lesson 3

Ref.

Steps In Presenting The Topic

d. Define“administrativelaw,” in terms of the
Federal acquisition process.
For the purposes of Federal contract law, administra-
tive law consists of:
» Executive Orders signed by the President.
» Decisions by Boards of Contract Appeals.

» Decisions by the Comptroller General and
administrative law judges.

e The"body" of rules and regulations.

e. Describe Executive Orders.

Executive Order s are used to establish pol10cutive
agencies. EO's stay in effect unless rescinded by the
signing President or a successor President.

f. Have the students turn to Exhibit 3-3 on pages
3-5to 3-6 of the text/reference. Walk the class
through this exhibit.

g. Describe therole of the Board of Contract Ap-
pealsin terms of establishing precedentsfor in-
terpreting contract clauses and FAR provisions.

Board of Contract Appealsrender decisions on
disputes arising under contracts. If thereisadisagree-
ment between a contractor and an agency asto a con-
tractual requirement in a contract, the contractor will
ask the CO for afina decision. If the contractor isnot
satisfied by the decision, he/she can file an appeal with
the appropriate BCA under the "Disputes’ clause of
the contract.

Instructor Notes
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Ref.

Steps In Presenting The Topic

h. Describe the role of the Comptroller Genera in

terms of establishing precedents for interpreting

acquisition-related statutes and FAR provisions.
The Comptroller General (Comp. Gen.) rec-

ommends decisions on protests. The Comp Gen de-
cisions are often cited as precedents.

Point out that the General Services BCA has a compa
rable role with respect to protests of ADPE solicita-
tions and awards.

I. List some of the rules and regulations that apply
to the Federal acquisition process.

» OFPP Policy Letters

» The FAR and agency FAR Supplements.

* GSA Supply and Procurement Regulations

» Dept of Labor regulations

» TheFedera Information Resource Management
Regulation

* Rulesof the GSBCA
» The Federa Property Management Regulation

J. Have the students turn to Exhibit 3-4 on pages
3-8 to 3-9 of the text/reference. Walk the class
through this exhibit.

K. Point out that the Administrative Procedures
Act requires the Government to publish most, but
not all, administrative law in both the Federa
Register and the Code of Federal Regulations.

|. Define common law.

Decisions handed down by judgesin courts of law that
establish precedents.

3-4
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Ref. Steps In Presenting The Topic Instructor Notes

310 3.2 BASIC STATUTES
to

3-20
a. ldentify the four, most comprehensive statutes
on the Federal acquisition system.

» The Armed Services Procurement Act (title 10 of the
U.S. Code, 82301 et. seq.)

» The Federa Property and Administrative Services
Act (title 41 of the U.S. Code, 8201 et. seq.)

* The Small Business Act (title 15 of the U.S. Code,
8631 et. seq.)

» The Office of Federal Procurement Policy Act (title
41 of the U.S. Code, 8401 et. seq.)

b. Statethat, in addition to the four statutes previ-

ously mentioned, there are hundreds (or, by some
accounts, thousands) of other statutes that apply to
one or more aspects of Federal procurement.

[]
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Ref.
3-20

to
3-23

IS

Steps In Presenting The Topic

3.3 THE FEDERAL ACQUISITION
REGULATORY SYSTEM

a. Show VG 3-2: The Federa Acquisition Regu-
latory System

Instructor Notes

THE FEDERAL ACQUISITION REGULATORY SYSTEM
FAR + Agency Supplementsto the FAR +

Internal Agency Guidance
including:

Delegations of authority,
Assignments of responsibility,
Work-flow procedures,
Internal reporting requirements

= The Federal Acquisition Regulatory System

VG 3-2

L

b. Show VG 3-3: Sources of the FAR.

SOURCES OF THE FAR

DAR + FPR merged to become the FAR

Alsoincluded: NASA procurement regulations and procurement regulations of other
executive agencies

VG 3-3

c. Explain that the FAR was created to present
one, Governmentwide face to industry—given in-
dustry complaints about having to learn one set of
acquisition procedures when selling to the
Department of Defense, for example, and another
when selling to Commerce.
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Ref.

Steps In Presenting The Topic

d. Statethat the FAR essentially compiles and
consolidates the requirements of :

o Statutes

» Executive Orders

* OMB Circulars

» OFPP Policy Letters

» Policiesfrom previously existing regulations

(especialy the DAR and FPR)
» Agency policies subsequently adopted by the FAR
» Decisions by the Comptroller General (head of the

GAO), decisions by BCAs, the Courts, and case and

common law.

e. Show VG 3-4: The Federal Acquisition Regu-

latory System

Instructor Notes

M aintenance of the FAR

Defense Acquisition Regulatory Council interacts with the Civilian Agency Ac-
quisition Council

The Far Secretariat provides administrative support

VG 34

f. Explain that the FAR is maintained by two
separate councils. The Defense Acquisition
Regulatory Council and The Civilian Agency
Acquisition Council.

The two councils have divided the FAR into halves,

with each responsible for maintaining one of the
halves.

Each council considers FAR casesinvolving itsre-
spective half of the FAR. A FAR caseisaproposed
change to the FAR. When one council approves a

FAR case, the caseisreferred to the second council for

review and concurrence.
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Ref.

Steps In Presenting The Topic

g. Statetherole of the FAR Secretariat.

The FAR Secretariat provides administrative support.
The Secretariat prints, publishes, and distributes the
FAR.

h. Describe FACs.

After approval by the two councils, changes to the
FAR areissued as Federa Acquisition Circulars
(FAC).

FACS are numbered consecutively asissued and are
keyed to the last reissuance of the FAR.

When the original (1984) edition wasin use, FACS
were numbered 84-XX (e.g., 84-56). Now that the
1990 edition of the FAR has been issued, FACs are
numbered 90-XX (e.g., 90-1).

FACs are distributed for insertion in the loose-leaf edi-
tion of the FAR.

Because of statutory authorities held by them, the
FACs must be "signed" by designees of the Secretary
of Defense and the administrators of GSA and
NASA.

I. Describe FAR Supplements.

Supplements are issued by individua departments and
agencies. For example, GSA's FAR supplement is
entitled the “ General Services Administration Acquisi-
tion Regulation” or GSAR.

Supplements generally include additional delegations
of authority, policies, procedures, solicitation provi-
sions, and contract clauses.
Agency supplements should not:
» Unnecessarily repeat or paraphrase FAR material
» Conflict or be inconsistent with the FAR.

. State that, to make an acquisition decision, you
must consult all of the following:

+ TheFAR

* Your agency's FAR supplement

* Internal guidance

Instructor Notes
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Ref.

3-24 13.34 USING THE FEDERAL ACQUI -
© SITION REGULATORY SYSTEM

3-26

E a. Show VG 3-5: FAR organization

Steps In Presenting The Topic Instructor Notes

FAR ORGANIZATION

Parts1- 4 Subchapter A — General
Parts5 - 12 Subchapter B — Competition and Acquisition Planning
Parts 13 - 18 Subchapter C — Contracting Methods and Contract Types
Parts 19 - 26 Subchapter D — Socioeconomic Programs
Parts 27 - 33 Subchapter E — General Contracting Requirements
Parts 34 - 41 Subchapter F— Special Categories of Contracting
Parts 42 - 51 Subchapter G — Contract Management
Parts 52 - 53 Subchapter H — Clauses and Forms
Parts 54 - 99 Reserved

VG 3-5

3-10
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Ref.

Steps In Presenting The Topic

b. Describe the basic organization of the FAR.

The FAR System is codified as Title 48 of the Code of
Federal Regulations (CFR). The FAR itself is Chapter
1 of the CFR. Chapter 1 isdivided into subchapters
and parts, and is printed in two volumes.

c. Show VG 3-6: Example of how the FAR is
divided.

Instructor Notes

EXAMPLE OF HOW THE FAR IS DIVIDED

FAR DIVISIONS FAR# TITLE

Part 14 Sealed Bidding
Subpart 141 Use of Sealed Bidding
Section 14.103 Policy

Subsection 14.103-1 Generdl

VG 3-6

[]

d. Resear ching the FAR -- Practical Exercise

» Ask studentsto read Worksheet for FAR re-
search (Page CM 3-2) and FAR Parts5 & 6
(beginning a& CM 3-3).

 Tédll the students to answer the questions from
the Worksheet by reference to FAR Parts 5 &
6 (beginning on page CM 3-4).

» Tdll the students to cite the appropriate FAR
reference for each answer.

* After the class has completed the worksheet,
ask one student to give you the first answer.
Ask therest of the class whether anyone ar-
rived at adifferent answer. Proceed until al
the answers are filled out.

* For the purpose of leading the discussion, the
case study and answers are on the next severa

3-11

No more than 20
minutes max before
starting the class
discussion.

Optional Approach:
Assign two questions to
each group (you can
give the same questions
to more than one group,
aslong asall are
covered).



Basic Statutes and Regulations

WORKSHEET

FAR RESEARCH

Given Parts 5-6 of the FAR (located in Lesson 3 of the classroom materials), reference and an-
swer the following:

1.

What is the response time for receipt of bids/proposals from the date of issuancein the
solicitation?

FAR 5.203(b) 30 days.

What statutes require use of the CBD?

FAR 5.201(a) Small Business and OFPP Acts.

Where in Part 5 can you find guidance on releasing information?
FAR 5.4

Who has the authority to approve advertising in newspapers?

FAR 5.502(a) Theagency head or designee.

Where would you find the definition for full and open competition?
FAR 6.003

How many circumstances are there for contracting without full and open competition?

FAR 6.302 Seven. Also notethe exceptionsthat authorize the exclusion of sources
in §6.2.

3-12
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Ref.

Steps In Presenting The Topic

e. Describe the organization of agency supple-
ments to the FAR.

Explain that Chapters 2-59 of Title 48 of the CFR are
reserved for the acquisition regulations of the executive
agencies. Some examples are:

e DoD -- Chapter 2

e HHS-- Chapter 3

e GSA -- Chapter 5

* NASA -- Chapter 18

Using the GSA as an example, GSAR (General Ser-
vices Acquisition Regulation) implementations of the
FAR are preceded by a5. For example, FAR
6.304(a)(1) requires approval at alevel abovethe CO.
Itisup to GSA toidentify that level. Inthe GSAR,
the coverageis at 506.304.

If an agency needs to supplement the FAR, and there
IS no counterpart in the FAR, the agency will identify
such material by the numbers"70" and up. For ex-
ample, if the GSAR added something unique to FAR
Subpart 6.3, it would be numbered in the GSAR as
506.370. A whole subpart added to FAR Part 6
would be numbered 506.70.

TRANSITION TO LESSON 4
“Lesson 4 focuses on the Internal Environment—

namely, how agencies organize and staff for ac-
quiring goods and services.”

3-13
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(The Players)



Lesson 4

TOPIC: ACQUISITION ROLES AND RESPONSIBILITIES WITHIN
AN AGENCY (THE PLAYERYS)

Ref: Chapter 4

Objective: When you finish this lesson, your students must be able to:
» Describe atypical approach to organizing the acquisition function within a department or
agency.
» Definethe Law of Agency.

 ldentify and define the roles and responsibilities of contracting officers, other contracting
personnel, requirements managers, contracting officer representatives, and other interested
parties.

Time: 1:30 AM — 60 Minutes

Method: Lecture/Discussion and Roleplay.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

4-1t0 | 41 TYPICAL ORGANIZATION WITHIN
410 | AGENCIES

a. State that no two agencies are exactly aikein
how they organize and staff the acquisition func-
tion.

Explain that the specific acquisition roles and responsi-

bilities of personnel vary from agency to agency.

To fully understand your own position in relation to

the acquisition system of the agency, you will there-
fore need to research your agency's.

* Mission

* Organization charts

» Delegations of authority
e Supplement to the FAR




Acquisition Roles and Responsibilities Within an Agency
(The Players)

Ref.

Steps In Presenting The Topic

b. State that there are some semi-constants in how

Federal departments and agencies organize and
staff the acquisition system.
1. The agency head establishes overall agency policy,

appoints personsto fill key positions, and has "un-
limited" procurement authority.

Among other duties, the agency heads are generally re-

sponsible for designating a Procurement Executive
and a Competition Advocate. Explain that the senior
procur ement executive isoften the highest level of
acquisition/procurement authority within an agency.
This person establishes major procurement policies
and ensures compliance with them.

2. Most agencies have a centralized acquisition policy
office under the Procurement Executive. This office
typically isresponsible for such functions as:

* Issuing the agency's FAR Supplement

* Procurement Management Review [defing]

» Contract Clearance [define]

» Career Management

3. Executive agencies a so tend to have separate
boards or offices for such functions as:
» Contract Appedls
* Small & Disadvantaged Business Utilization Ad-
vocates
* Lega Counsd

Explain that parallel positions, offices, and organiza-
tions are often found in regional headquarters and in
the headquarters of major suborgani zations.

4. Contracting officestend to be located in the
“administrative” chain of command for the organiza-
tions that they support.

c. Show VG 4-1: The DOT Organization Chart.

If students have trouble seeing this VG, have them
look at Exhibit 4-2 in the text reference (page 4-4).

Explain that the U.S. Department of Transportation
(DOT) isan example of an agency with multiple mis-
sions. DOT will serve as an example of how the ac-
quisition function is organized.

4-2

Instructor Notes

Note—the roles of small
business advocates and
lawyerswill be covered
at alater point in this
lesson.
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Acquisition Roles and Responsibilities Within an Agency
(The Players)

Ref.

Steps In Presenting The Topic

d. Identify offices within the Secretary's Office
that have acquisition-related roles.

The Contract Appeals Board

The Office of Small and Disadvantaged Business Uti-
lization

The Office of Inspector Generad

The General Counsel's office.

The Assistant Secretary for Administration, to whom
DOT's Procurement Executive reports

e. Show VG 4-2: Asst Secretary for Administra-
tion Organization Chart (DOT).

If students have trouble seeing this VG, have them
look at Exhibit 4-3 in the text reference (page 4-5).

In DOT, the Procurement Executiveisthe Director of
Acquisition and Grant Management. The Competition
Advocate is on the staff of the Office.

4-4

Instructor Notes

Note—the role of per-
sonnel in these offices
will be covered at alater
point in this lesson.
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DOT — ASST. SECRETARY FOR ADMINISTRATION ORGANIZATION CHART

Office of
Per sonnel

Office of
— M anagement
Planning

Office of
Information
Resour ce
M anagement

Office of
Administrative
Services & Property
M anagement

Assistant Secretary
for Administration

- Office of
Hearings

Office of

— Acquisition and
Grant

M anagement

Office of
Security

Office of
Financial
Management

Exhibit 4-3. DOT — Organization Chart for the Office of the
Assistant Secretary for Administration.

f. Show VG 4-3: Federal Railroad Administra-
tion.

If students have trouble seeing this VG, have them
look at Exhibit 4-4 in the text reference (page 4-7).

4-5



Acquisition Roles and Responsibilities Within an Agency

(The Players)

ADMINISTRATOR

Deputy Administrator

Chief Counsel

Executive Director

ASSOCIATE
ADMINISTRATOR
FOR
POLICY

ASSOCIATE
ADMINISTRATOR FOR
SAFETY

Office of Industry
— Finance and
Operations

Office of Economic
Analysis

Office of
Conrail

Office of Budget
— Development and
Program Review

ASSOCIATE

ADMINISTRATOR FOR
ADMINISTRATION

Office of Safety
Enforcement

Office of
Personnel

Office of
Safety Analysis

Office of
Management
Systems

Office of
o Research and
Development

Office of
Procurement
Services

Office of
e Regional Director of
Railroad Safety

4-6

Office of
Financial Services
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Ref.

Steps In Presenting The Topic

g. Describe how the Federal Railroad Administra-
tion has organized the acquisition function.

Its contracting activity (i.e., Office of Procurement
Services) is under the Associate Administrator for
Administration. The Office of Procurement Services
entersinto contracts on behalf of the requiring activi-
tieswithin the Federal Railroad Administration (e.g.,
the Office of Research and Devel opment, the Office of
Northeast Corridor Improvement Project Engineering,
etc.).

Note that Office of Procurement Services works under
the policies, reporting requirements, and regulatory
controls that flow down from the Office of Acquisi-
tion and Grant Management.

4-7
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Acquisition Roles and Responsibilities Within an Agency

(The Players)
Ref. Steps In Presenting The Topic Instructor Notes
4-10 4.2 KEY ACQUISITION PERSONNEL
to
4-16

a. Definethe “Law of Agency”.

Under the law of agency, one party, known asthe
principal, appoints another party, known as an agent,
to enter into abusiness or contractual relationship with
athird party.

b. Question: “In Government contracting, who
isthe principal? Who isthe agent? Who isthe
third party?’ [Solicit answers from the class be-
fore providing your own]

Answer: The Government isthe principal, the con-

tracting officer isthe agent, and the third party isthe
contractor.

C. Stressthat, for a Government contract to be valid, it

must be entered into by a duly appointed CO acting within
the scope of his or her authority.

d. Show VG 4-4, 4-43, 4-4b, and 4-4c: Pro-
curement Personndl.

Keep the appropriate viewgraph on the screen as you
discussthe role of each official.

4-8
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[l PROCUREMENT PERSONNEL

VG4-4 Contracting Officers
* PCO
* ACO
* TCO
4-4a Contracting Personnel
* Contract Specialist
* Contract Negotiator
 Contract Administrator
* Contract Price/Cost Analyst
 Contract Termination Specialist
 Procurement Analyst
4-4b Contracting Officer Representatives
* COR
* COTR
4-4¢c Other Acquisition Personnel
» Program and Requirements Managers
* Quality Assurance Speciaists
* Transportation, Logistics, and Supply Specialists
* Property Managers
* Auditors and Accountants
4-4d Other Acquisition Personnel (Con't)
* Lega Counsd
» Small Business Advocates
» Competition Advocates
* Other Interested Parties

V Gs 4-4 through 4-4d

e. Describe the role and responsibilities of con-
tracting officers.

Have the students turn to page 4-14 and read Exhibits
4-5 and 4-6. Note that Exhibit 4-5 istaken from FAR
1.602; Exhibit 4-6 from an occupational analysis of
procurement-related tasks.

4-9




Acquisition Roles and Responsibilities Within an Agency
(The Players)

Ref.

Steps In Presenting The Topic

f. ldentify and define the different types of con-
tracting officers.

CO--Generaists who may perform the functions of
PCOs, ACOs, and TCOs for assigned contracts.

PCO--Procuring Contracting Officer. Managesthe
planning, solicitation and award of a contract; sSignsit.

ACO--Administrative Contracting Officer. Adminis-
ters a contract signed by the PCO (if assigned to do
S0).

TCO--Termination Contracting Officer. When con-
tracts are terminated for default or convenience, TCOs
negotiate settlements, manage the termination, dispose
of property, etc.

g. ldentify the occupationa series of contracting
officers.

Other than for small purchases, explain that most con-
tracting officers are in the Contract Specidist, GS-
1102, series. However, some CO's have contracting
authority because of their job (e.g., certain political ap-
pointees and military offices.). If the contracting
officer's authority islimited to small purchases, the
CO's position might be classified in the Purchasing,
GS-1105 series.

h. Describe Contract Specialists.

Contract Specialists are Federal employees whose
positions have been classified by OPM in the GS-
1102 series. For the most part, personnel in such
positions specialize in contracts for supplies and
services that are awarded through the sealed bidding
procedures of Part 14 of the FAR or through the
negotiated procedures of Part 15.

4-10
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Ref.

Steps In Presenting The Topic

I. List and define types of Contract Specialists.

Per the classification standard for GS-1102 positions,
the following are the titles assigned to personnel in
such positions:

» Contract Specialists (cradle to grave).

« Contract negotiator (pre-award).

» Contract administrator (post-award).

» Contract price/cost analysts.

« Contract termination specialist (counterparts to
TCOs, specidistsin negotiating termination settle-
ment proposals).

* Procurement analyst (policy formulation and inter-
pretation, contract clearance, procurement man-

agement review, procurement career management,
efc.).

J. Describe Purchasing Agents.

Purchasing Agents are Federa employees whose posi-
tions have been classified by OPM in the GS-1105
series. For the most part, personnel in such positions
specialize in contracts for supplies and services that are
awarded through the simplified purchasing procedures
of Part 13 of the FAR or through the delivery orders
againgt indefinite delivery contracts.

. Describe CORs and COTRs

A contracting officer'srepresentative (COR) or a
contracting officer'stechnical representative
(COTR) are delegated limited authority by contracting
officersfor certain contractual-related decisions.
CORs often are employees of the requiring activity.
Typica duties:
* Monitor technical performance by reviewing
progress reports, making plant visits, etc.
* Inspect deliverables and prepare receiving reports.
« Compare progress with delivery schedules and
cost objectives.
* Advisethe CO of any problems with performance.
» Review technical issuesin proposed contract mod-
ifications.

4-11
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(The Players)

Ref.

Steps In Presenting The Topic

I. Describe Requirements Managers

Requirements managers are generally responsible for a
program. Among other things, this entails identifying
the supplies or services that are needed to support the
program. To the extent that such supplies and services
must be obtained through the acquisition system, re-
guirements managers are the direct clients of the con-
tracting officer.

Typica acquisition-related duties:
* Prepare statements of work and purchase requests.

* ldentify and draft applicable technical evauation
factors.

» Review technical and business management pro-
posals from offerors.

* Participate in factfinding and negotiations.

* Rank proposals against technical and management
evaluation factors.

» Review offerors technical capabilities.

» After contract award, function as CORs.

J. Describe the role and responsibilities of quality
assurance personnel.

These personnel specialize in the functions of inspect-
ing and accepting deliverables under Federal contracts.
Typica acquisition-related duties:

» Test suppliesfor acceptability under the contract.

* Review contractor quality assurance programs.

k. Describe the role and responsibilities of trans-
portation managers.

These personnel specialize in the functions of moving
supplies from one location to ancther.
Typicd acquisition-related duties:
« Ensure that contractors comply with transportation
rules and regulations.
» Determine the best shipping method.

4-12
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Lesson 4

Ref.

|. Describe the role and responsibilities of logistics

Steps In Presenting The Topic

and supply managers.

These personnel specialize in the functions of manag-
ing Federal inventories.

Typica acquisition-related duties:

Forecast requirements.

Determine economic order quantities.
Initiate purchase requests.

Track receipt and delivery of supplies.
Distribute supplies.

m. Describe the role and responsibilities of prop-
erty managers.
Many property managers specializein Federal

property that has been furnished to or acquired by
contractors.

Typica acquisition-related duties:

Assign Government property to contractors.

Monitor the property control systems of
contractors.

Monitor the contractor's compliance with the prop-
erty clauses of the contract.

Assess damage to Government property.

Recommend method for disposing of property at
the end of the contract.

n. Describe the role and responsibilities of audi -
tors and accountants.

Typica acquisition-related duties:

Audit cost and pricing data provided by an offeror.

Recommend positions on proposed el ements of
cost.

Evaluate offerors financial responsibility.

Confirm the correctness of the contractor's invoices
for payment.

» Review accounting and cost estimating systems.
» Review indirect cost rates for billing purposes.

4-13
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Acquisition Roles and Responsibilities Within an Agency
(The Players)

Ref. Steps In Presenting The Topic

0. Describe the role and responsihilities of
lawyers.
Typica acquisition-related duties:

e Advise CO on protests and disputes.

business advocates.
Typica acquisition-related duties:

petition among small businesses.

8(a) suppliers.
* ldentify "break-out opportunities.”

with small businesses.

petition advocates.
Typica acquisition-related duties:

and open competition.
 |dentify "break-out" opportunities.

competition.

r. ldentify other interested parties.

vocates).

4-14

* Review proposed contracts for legal sufficiency.

* Interpret policies and regulatory requirements.

p. Describe the role and responsibilities of small

+ Recommend that a contract be set-aside for com-

 |dentify opportunities for placing contracts with

* Review an offeror's plan for placing subcontracts

g. Describe the role and responsibilities of com-

* Review procurement plans and analyze specifica
tionsto identify and discourage "barriers' to full

» Review justifications for other than full and open

(e.g., reiability and maintainability specialists, value
engineering program specialists, and streamlining ad-

Instructor Notes



Lesson 4

Ref.

Steps In Presenting The Topic Instructor Notes

s. Did We Really Buy A $300 Hammer ?

» Choose four students to play the roles of the
Head of the Contracting Activity (HCA), con-
tracting officer (CO), engineer (from the Field
Operations Support Office), and the lawyer
(from the Office of Counsel).

» Explain that thisroleplay will summarize
what was learned in Lessons 1-4. After the
roleplay, there will be an open class
discussion.

HCA:

Lawyer:

HCA:

CO:

Lawyer:

CO:

HCA:

CO:

ROLEPLAY
DID WE REALLY BUY A $300 HAMMER?

| called this meeting so that we can discuss the GAO report that was critical of
some of our buying practices.

Critical isright! They really hit usfor paying $300 each for a quantity of 500
hammers from an Indonesian-based firm. 1t looksto melike their criticismis
judtified.

Maybe or maybe not. But we need the facts. The pressisaware of the report
and the agency head wants us to prepare aresponse to GAO right away. Hope-
fully, it will soften public criticism of our agency. Budget hearings start next
month on the "Hill" and we don't want adverse publicity.

(tothe HCA) Weéll, you know that | handled this purchase. | didn't get com-
petition because the requiring activity said that the hammers are custom de-

signed for underwater use by Navy SEALS, and that Arm and Hammer alone
was willing to meet their specsin time to get the hammersto the SEALS.

The Navy uses sedls?

SEALS are underwater demolition experts. Most of their equipment is of spe-
cial design. Anyhow, the requiring activity said that only one company could
make the hammers.

Did they justify that to you in writing?

| didn't ask them to -- should | have? | felt they knew more about their needs
than | do.

4-15



Acquisition Roles and Responsibilities Within an Agency

(The Players)

Engineer:

HCA:

Engineer:

Lawyer:

Engineer:

Lawyer:

CO:

HCA:

Engineer:

Lawyer:

HCA:

That'sright! We know what we want and who can give us what we want. In
fact, we talked to 2 or 3 tool companies before we cameto you. Arm and
Hammer agreed to charge no more than $300, and that was the best price we
got over the phone anyway. No American firm was willing to charge less than
$315 per hammer. It seemsto me that the contracting office should buy what
we engineers want!

Then you admit that the requirement could have been competed?

Not if we wereto get delivery when | wanted delivery. The SEALS need the
hammers for an underwater construction project that begins this June. Arm
and Hammer was the only company willing to take my specs over the phone
and begin work. Their shop foreman promised me that the hammers would be
ready for shipment by the time the CO got the paperwork to Arm and
Hammer's front office.

How long have you known that the hammers are needed?

What isthis--the third degree? We didn't commit any crime here! So | knew
last September that the SEALS would need these hammers; but, hey, | have
other work to do. | didn't have time to work up a purchase request until last
April.

Y ou may not have committed a crime, but by not knowing, or following, pro-
curement procedures, you have helped put this agency in an embarrassing posi-
tion. This procurement seems to have violated several statutes.

Readly? | amfairly new at this. | referred to some of the regulations but | didn't
look at the statutes. What statutes are you talking about? Also, | don't redlly
understand what the GAO hasto do with this. | thought they audited ac-
counting records.

(to the CO) How about the Competition in Contracting Act , the Buy American
Act, and any number of provisions of the Federal Property and Administrative
Services Act? We can talk about that and the GAO later. | realize that because
of aheavy workload we gave you assignments without proper training. In fact,
we plan to send you to the Basic Procurement course next month.

Lets get back to the hammers. We got what we needed when we needed them
and, asfar as | know, $300.00 each isn't too much for these custom-tailored,
underwater hammers.

Maybe not, but GAO doesn't seeit that way. Their opinion may influence the
appropriation committees to really challenge our budget requests.

Right now, | am not concerned with next year's budget. What | want isto list
the factors we should have considered in making this purchase. Then, we will
see what the outcome might have been if we had touched all bases. Maybe we
will "luck-out" and be able to show that the purchase wasn't so bad after al.
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Lesson 4

QUESTIONS:
1. Looking at the goals of the acquisition process from Chapter 1, which, if any,
wereat risk in this scenario?

0 2. Wasitfair for thelawyer to criticizethe CO'signorance of statutes?
3. Critiquetherole of each player in this process.

ANSWER KEY AND DISCUSSION POINTS
FOR LESSON 4--ROLEPLAY

1. Looking at the goalsof the acquisition process from Chapter 1, which, if any, were
at risk in this scenario?

Timeliness--Part of the lead time in any procurement is the time taken within arequiring
activity to work up a purchase request. By waiting until the last minute to file a purchase
request, the engineer gambled with delivery times.

Socioeconomic (Providing employment opportunities for American workers—Buy American
Act) (Chapter 1)—Domestic companies get a 6% edge on foreign competitors (12% if the
domestic concern isasmall business). In this case, the lowest offer from an American firm
($315) was within that 6% margin—the American company should have won the award.

Competition -- No attempt to reach all potential suppliers (Chapter 1). In this case, urgency
was no excuse for taking shortcuts [FAR 7.103: agency heads are required to prescribe
procedures for ensuring that in no case is a contract entered into without full and open
competition on the basis of alack of acquisition planning. Also, even when “Urgency”
justifies other than FAOC, agencies shall request offers from as many potential sourcesasis
practicable under the circumstances.]

Integrity -- engineer not authorized to make presolicitation contacts (Chapter 1). Seeaso FAR
15.402(b).

2. Wasit fair for thelawyer to criticize the CO'signorance of statutes?

COs generaly refer to regulations but not statutes. However, statutes are incorporated in the
regulations, and the inexperienced CO didn't even know that (Chapter 3).

3. Critiquetherole of each player in this process.
CO -- Very inexperienced.
HCA -- Should never have assigned this case to the CO.

Lawyer -- Didn't do anything wrong. All contracts are subject to areview for legal sufficiency,
but the case does not state that this lawyer had the responsibility of thisreview.

Engineer -- Contacted sources improperly (integrity). Violated the law of agency. Doesn't un-
derstand the process. This points out that ever yone must understand the process.
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Acquisition Roles and Responsibilities Within an Agency
(The Players)
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Lesson 5

TOPIC: INTRODUCTION TO THE FEDERAL ACQUISITION
PROCESS

Ref: Chapter 5

Objective: When you finish this lesson, your students must be able to:
* ldentify phases and functions of the acquisition process.
* ldentify the basic business issues related to each function.
* |dentify the generd criteriafor ng performance of those functions.

Time: BREAK FOR 20 MINUTES—START AT 2:50 — 40 Minutes

Method: Lecture/Discussion.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

>-1to | a. State the 3 phases of the acquisition process—
510 - Presolicitation

» Solicitation and Award

* Post-Award Administration

b. Show VG 5-1: Presolicitation Functions.



Introduction to the Federal Acquisition Process

AW PE

Sourcing

Determination of Need
Initiating the Procurement
Analysis of Requirement

PRESOLICITATION FUNCTIONS

VG 51

=

6.

c. For each function in the dide, present the re-
lated business question or questions.

WARNING—DO NOT ATTEMPT TO AN-
SWER THESE QUESTIONS AT THIS POINT
OR DISCUSS THE FUNCTIONS IN ANY
DETAIL—THISWILL BE DONE IN LESSON

Functions

Deter mination
of Need

Initiating the
Procurement

Analysisof Re-
quirement

Sourcing

Related Business Questions

What does the Government need, and how can the Government best
meet the need?

Is the purchase request acceptabl e as the basis for the procurement, and
what are the steps in initiating the procurement?

What facts do you need about the requirement and the market to make
good business decisions, and where do you get these facts?

How can the Government's requirements be stated so asto yield the
best market response?

Who should you allow to compete for the procurement?

What factors should you apply in selecting a competing offeror for
award?

Which method of procurement will best serve the Government's need?

What milestoneswill be tracked in soliciting and evaluating offers?
Who will participate on the source selection team? What roles, re-
sponsibilities, and milestones will be assigned to each participant?



Lesson 5

Ref. Steps In Presenting The Topic Instructor Notes

;’\ d. Show VG 5-2: Solicitation-Award Functions.

SOLICITATION-AWARD FUNCTIONS
1. Solicitation
2. Evauation
3. Award

VG 5-2

e. For each function in the dide, present the re-
lated business question or questions.

WARNING—DO NOT ATTEMPT TO AN-
SWER THESE QUESTIONS AT THIS POINT
E OR DISCUSS THE FUNCTIONS IN ANY
DETAIL—THISWILL BE DONE IN LESSON
7.

Functions Related Business Questions
| Solicitation | What terms and conditions should be incorporated in the solicitation?

How can you best communicate the Government's need to the market,
and how should you respond to feedback from the market on the

solicitation?

Evaluation— | \which, if any, of the submitted bids should be considered for award?

Sealed Bidding

Evaluation— | Which, if any, of the submitted proposals should be considered for

Negotiation award, and what needs to be discussed with the offerors?
What strategies and tactics will you employ in discussing proposals
with offerors, and how can you obtain and evaluate Best and Final Of-
fers?
| Award | Is the offeror in line for award responsible, and is the offer free of any

clerical or other mistakes?
How should the contract be executed and announced?
How can any protests of the award be resolved?

Has there been any evidence of fraud or other misconduct in awarding
the contract?



Introduction to the Federal Acquisition Process

Ref.

;’\ f. Show VG 5-3: Post-Award Functions.

Steps In Presenting The Topic Instructor Notes

Start-up

Closeout

Nogahk~lwbhrE

Claims

POST-AWARD ADMINISTRATION FUNCTIONS

Quality Assurance
Payment and Accounting

Contract Modification
Termination

VG 5-3

g. For each function in the dide, present the re-
lated business question or questions.

WARNING—DO NOT ATTEMPT TO ANSWER THESE

QUESTIONS AT THIS POINT OR DISCUSS THE

FUNCTIONSIN ANY DETAIL—THISWILL BE DONE
IN LESSONS 8 & 9.

Functions

| Start-Up

Quality As-
surance

Payment and
Accounting

Related Business Questions

| What arethe critical post-award tasks and milestones, who should be

responsible for each task and milestone, and should you provide an
orientation to CORs and the contractor on their respective tasks and re-
sponsibilities under the contract?

When an indefinite-delivery contract has been established, how are
goods and services ordered?

Should you consent to proposed subcontracts?

How can you detect problems with the contract, what remedies are
available, and how should the problems be resolved?

If property has been furnished to the contractor, how can you ensure
that it will be used properly and returned whole to the Government?

Should you report poor performance for potential suspension or de-
barment?

What is owed to the contractor, and when and how should payment be
made?

Has the Government been adversely impacted by flawsin the contrac-
tor's estimating and accounting of costs and if so, how can restitution
be made?

5-4
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| Closeout | How doyou closeout the contract?

Contract Should you modify the contract, and, if so, how?
M odification

| Termination | Should you terminate the contract, and, if so, how?

| Claims | How should you respond to the contractor's clam?

Ref. Steps In Presenting The Topic Instructor Notes

h. Present the basic criteriafor judging your per-
formance of these functions—THE GOALS OF
THE FEDERAL ACQUISITION PROCESS.

F’l‘ i. Show VG 5-4 and 5-4(a): Goals of the Federal
_.. Acquisition Process

GOALS OF FAP
Preaward Obtain the optimum market response to requirements for supplies and
services, in terms of :
e Quadlity.
e Timeliness.
* Price

While:

e Minimizing business and technical risks.

»  Accomplishing socioeconomic objectives.
* Maximizing competition.

* Maintaining integrity.

Postaward Assure that purchased supplies and services are:
» Dédlivered or performed when and where specified in the contract.
» Acceptable, in terms of conforming to the contract's specifications or statement
of work.
*  Promptly and properly reimbursed.
Furnished in compliance with other terms and conditions of the contract.

VG 54 & 54(3)
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Ref. Steps In Presenting The Topic Instructor Notes

]. Ask the students to read “Relationship Between
Goals and Functions’ on page 5-7 of the text/ ref -
erence. Givethem timeto read thismateria in
class and then discussiit.

RELATIONSHIP BETWEEN GOALS AND FUNCTIONS

In the final analysis, your performance of acquisition functions and related duties should be
judged not by:

How faithfully you have observed the |etter of the applicable laws and regulations
(although your acquisitions must comply with those laws and regulations).

The extent of competition for the requirement (although maximizing competitionisa
subgoal of the process).

Whether you have obtained a lower price than in prior acquisitions for the supply or
service (athough priceis an important factor .)

Rather, your performance at every step of the way in the acquisition process should, in the final
analysis, be judged by its contribution to accomplishing the overall goalsin Exhibit 5-3.

For example, you may perform every step of the procurement process in apparent compliance
with the |etter of the applicable laws and regulations. Y ou may have succeeded in obtaining
independently prepared offers from three competitors. Y et the prices might be unacceptably
high because you:

Entered the market at the wrong time (e.g., buying produce out of season).

Used a specification that unnecessarily and unwittingly limited competition to a market
segment characterized by premium prices.

Ordered an uneconomic quantity.

Imposed an unnecessarily tight delivery schedule relative to delivery terms and conditions
that are prevalent in that market.

Used the wrong type of contract (e.g., afirm fixed price contract for amarket that is
expecting a high rate of inflation during the period of contract performance).

Imposed warranty requirements that are far in excess of what is customary for that
market.



Lesson 5

Ref.

Steps In Presenting The Topic

k. Stressthat fundamental issue hereis not one of

propriety as much asit is of soundness of judge-
ment.

For example, GAO, when commenting on a
protest, rules on matters of law. If the con-
tracting officer'sdecision islawful, GAO typi-

cally does not second guess the wisdom of that

decision. However, that is by no means an
endorsement of the contracting officer's
judgement.

On the other hand, when GAQO or the G
audits a contracting activity, the auditors will
not heditate to criticize decisons that are not in

the best interests of the taxpayer whether or not

there had been any specific infractions of pol-
icy.

In short, the ultimate measure of a contracting
officer is his or her business decisions—in

terms of how well those decisions advance the
overal goals of the Federal acquisition process.

|. Show VG's 5-5 and 5-6, which correspond to
Exhibit 5-4 in the Text/Reference. Direct the

student's attention to Exhibit 5-4 on pages 5-8 and

5-9 of the Text/Reference—the flowchart of the
Federa acquisition process. Show V
State that this chart presents the principal duties of

Federal Contract Specialists, grouped by phase and
function.

Inform the students that chapters 6-9 covers each and
every one of these duties in the order of thischart .

Warn the students:

* Not every function or duty is performed for every
contract. For example, few contracts are termi-
nated.

» Theactual sequence in which duties are performed
often vary from one procurement action to another.

Instructor Notes

[J Use these VG's only
to make the point that
during the next seveal
days, the students will
traverse the entire
flowchart from column 1
through to the end.

Soend no time on the
contents of these VGs.
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Ref.

Steps In Presenting The Topic

TRANSITION TO LESSON 6

a. State that Lesson 6 presents the Presolicitation
Phase and all the duties that comprise that phase.

b. Inform the classthat Lesson 6 also introduces
the Smoketown Scenario. This scenario will be
used for lessons 6 through 9. In this scenario, a
requirements manager has a need for improving
the air pollution controls of his coal burning plant.
We will follow this potential requirement through
every phase of the acquisition system—starting
with the requirement manager's first conversations
with the CO prior to preparing a Purchase Order.”

c. Reading assignment for the evening—Chapters
1 through 6 in the text/reference.

Instructor Notes
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OVERVIEW OF LESSON 6

Starting

TOPIC Time Minutes Page
INTRODUCTION TO LESSON 6 8:00 15 6-1
6.1 DETERMINATION OF NEED 8:15 10 6-2
6.1.1 FORECASTING REQUIREMENTS 8:25 10 6-4
6.1.2 ACQUISITION PLANNING 8:35 10 6-7
6.2.1 PROCESSING THE PURCHASE 8:45 5 6-10

REQUEST

6.2.1.1 PURCHASE REQUESTS 8:50 30 6-11
6.2.1.2 FUNDING 9:20 10 6-16
6.2.2 MARKET RESEARCH 9:30 60 6-19
BREAK 10:30 20
6.3.1 ANALY SIS OF REQUIREMENTS 10:50 5 6-27
6.3.1.1 SPECIFICATIONS 10:55 25 6-28
6.3.1.2 STATEMENT OF WORK 11:20 10 6-33
6.3.1.3 SERVICES 11:30 15 6-34
LUNCH 11:45 60
6.4.1 EXTENT OF COMPETITION 12:45 5 6-37
6.4.1.1 REQUIRED SOURCES 12:50 15 6-39
6.4.1.2 SET-ASIDES 1.05 15 6-41
6.4.1.3 8(aQ) PROCUREMENTS 1:20 10 6-43
6.4.1.4 COMPETITION REQUIREMENTS &
6.4.1.5 UNSOLICITED SOURCES 1:30 20 6-44
BREAK 1:50 20
6.4.2 SELECTION FACTORS 2:10 45 6-47
6.4.3 METHOD OF PROCUREMENT 2:55 20 6-55

6.4.4 PROCUREMENT PLANNING 3:15 15 6-58






Lesson 6

TOPIC: INTRODUCTION TO LESSON 6

Ref: Page6-1

Objective: When you finish this introduction, your students must be able to:
 List the principal functions of the presolicitation phase

Time: 8:00 AM — 15 Minutes

Method: Lecture

LESSON PLAN

Ref.

6-3

;’\ a Show VG 6-1: Presolicitation Phase.

b. Refer the classto CM pages6-2 and 6-3. State
[[] | that, during the course of Lesson 6, “we will
cM | address each of these questionsin turn”.

6-210 Do not answer the questions at this point.

c. Sdect aclass member to record answersto the
guestions. (That class member will recap the
Q&As at the end of the Lesson.)

Steps In Presenting The Topic Instructor Notes

Functions*

Deter mination
of Need

Initiating the
Procurement

Analysis of Re-
quirement

|  Sourcing

*(From VG 6-1)

Related Business Questions

6.1 What does the Government need, and how can the Government
best meet the need?

6.2.1 Isthe PR acceptable as the basis for the procurement, and what
are the stepsiin initiating the procurement?

6.2.2 What facts do you need about the requirement and the market to
make good business decisions, and where do you get these facts?

6.3 How can the Government's requirements be stated so asto yield
the best market response?

6.4.1 Who should you allow to compete for the procurement?

6.4.2 What factors should you apply in selecting a competing offeror
for award?

6.4.3 Which method of procurement will best serve the Government's
need?

6.4.4 What milestones will be tracked in soliciting and evaluating of-
fers? Who will participate on the source selection team? What roles,
responsibilities, and milestones will be assigned to each participant?



The Presolicitation Phase

TOPIC: 6.1 DETERMINATION OF NEED

Ref: Page 6-3

Objective: When you finish Section 6.1, your students must be able to:
» Recognize atypical setting for determining needs.
» State the related business question.

* List thetwo principal stepsin performing the function.
Time: 8:15— 10 Minutes

Method: Lecture and Reading

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

ﬁ a. Show VG 6-2: Determination of Need.

Deter mination of Initiating the Analysis of Re- | Sourcing

Need Procur ement quirement

Deter mination of
Need

Forecasting
Requirements

Acquisition Planning

VG 6-2

CM  b. Refer studentsto the Smoketown scenario
64 | (page CM 6-4). Givethem timeto read it before
proceeding. Talk them through the illustration.

C. Present the Setting:

“Mark Smith, the Program Manager (PM), is
weighing his options for complying with the new
EPA air quality standards. To make a better decision,
Mark plansto consult the Contracting Officer (CO)—
Strong Jones.”

d. Present thefirst Basic Business Question:

“What does the Government need, and how can the
Government best meet the need?”’

e. List the Steps:
1. Forecast the requirement.
2. Planthe acquisition.
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THE SMOKESTACK SCENARIO (CM 6-4)

The Environmental Protection Agency (EPA) hasissued new air quality standards for coal-
burning heat and electric generating plants. The standards will take effect in three years.

When these standards take effect, the Government's Smoketown Plant will be in violation.
The plant isin West Virginia. It currently burns 100 tons of West Virginia Grade A coal each
and every work day. To comply with the new standards, the plant must reduce total daily
emissions of five airborne chemicals by 20% each. Thefollowing isthe list of seven chemi-
cals, with the new EPA limits on daily emissions:

Ash and Other Particulates...1 Ton

Sulfur Dioxide..........c........ 30 Pounds
Nitrogen Dioxide................ 10 Pounds
Carbon monoxide............... 10 Pounds
Hydrocarbons..................... 20 Pounds

The Program Manager (PM) is Mark Smith. The Contracting Officer (CO) is Strong Jones.
EXISTING SMOKETOWN POLLUTION CONTROL SYSTEM

L egend [0  Scrubber. Scrubbers use water to wash pollutants

_ out of the smoke. The cut-away shows the pump
Smoke entering scrubbe (the black pole). Dashed lines represent the spray
#s Smoke leaving scrubber of water from the pump.

::.:.:Smokeleaving filter Water pipein.
Drain pipe.
0  Filter. 1t works much like acigarettefilter.

O

|

6-3



The Presolicitation Phase

TOPIC: 6.1.1 FORECASTING REQUIREMENTS

Ref: Page6-4

Objective: When you finish Section 6.1.1, your students must be able to describe:
» Who forecasts requirements.
» Why forecasting is necessary.
» The potential role of Contracting Officers (COs).

Time: 8:25 — 10 Minutes

Method: Lecture/Discussion and Roleplay #1.

LESSON PLAN

Ref.

CM
6-5

Steps In Presenting The Topic

a. Assert that program managers forecast re-
quirements 5 or more years in advance.
Why? To:
» Prepare program plans, schedules, and
budgets
» Comply with the acquisition planning
requirements of Part 7 of the FAR

b. Describe the CO's potential role.

» Help requiring activities draft realistic plans,
schedules, and budgets

» Recommend long-range strategies for
meeting the goals of the acquisition process
(e.g., quaity, cost, timeliness,
SOCioeconomic, risk, competition, &
integrity)

C. Ask studentsto find Roleplay # 1 in their
classroom materials. Choose two students to read
the roles of the project manager and the CO.

6-4

Instructor Notes
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TOPIC: 6.1.1 FORECASTING REQUIREMENTS (CON'T)
Roleplay #1 (CM 6-5)

Mark Smith (PM): Haveyou heard about the new EPA standards regarding the effective-
ness of pollution-control devices in smoke stacks?

Strong Jones (CO): Yes, I've heard about them.

Smith: Perhaps you didn't know that our stacks do not meet the new standards. Infact, | am
here to see whether you can help resolve a very serious problem.

Jones. OK. What's the problem?

Smith: We must either close the Smoketown plant and do the work elsewhere, or reduce our
operations by about 20%. Either way, our ability to fulfill our mission will be severely lim-
ited.

Jones: Any other options?t

Smith: Onewould be to totally replace our equipment. That means replacing the stacks al so.
We don't believe we can afford the time or the cost of total replacement. However, we
believe our equipment might be upgraded at an affordable price, but we are not sure.
Jones: So, to summarize, your four options are:

1. Permanently close the plant.

2. Reduce the plant's hours of operation by 20%.

3. Remove the existing emission control devices and replace them entirely with a new
generation of filters and scrubbers.

4. Upgrade the existing pollution control equipment on the three smoke stacks.

Smith: That'sright. | would like your help in researching these alternatives.

Linstructor Note: Why not change from coal to another fuel? Because the Smokestack Plant is in West
Virginia—which means that changing fuels may not be politically feasible.

6-5



The Presolicitation Phase

TOPIC: 6.1.1 FORECASTING REQUIREMENTS (CON'T)

Steps In Presenting The Topic

d. Question: “What information might Jones
provide Mark Smith to help Smith select an option
and develop aplan for implementing it?’
Solicit answers from the class before providing your
own. Record their answers on aflipchart.

Potential Answers: Includeinformation
on—
 Sources and strategies for maximizing
competition
» Market prices, conditions, and trends
 Production and delivery leadtimes
» Costs, milestones, problems, and lessons
|earned from prior acquisitions

e. Question: “How might Jones help Smithin
researching his aternatives for complying with the
new EPA standard?’

Solicit answers from the class before
providing your own. Record their answers on
aflipchart.

Potential Answers: By—
» Reviewing records of past acquisitionsfor

the same or similar work.

» Conducting market research.

* |ssuing a presolicitation notice.

* |ssuing an RFP for information or planning
purposes (e.g., draft RFP).

 Conducting a presolicitation conference.

Transtion: Inform the classthat, based in part
on thisinformation, Mark Smith, PM, is leaning
towards the option of upgrading existing equip-
ment. Before making afinal decision, Smith
wants amore definite idea of what it will take to
acquire the upgrade.

Instructor Notes



Lesson 6

TOPIC: 6.1.2 ACQUISITION PLANNING
Ref: Pages6-5t0 6-7

Objective: When you finish Section 6.1.2, your students must be able to describe:
» The purpose and benefits of acquisition planning.
 Participantsin planning.
» Typica elements of an acquisition plan.

Time: 8:35— 10 Minutes

Method: Lecture/Discussion.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define acquisition planning.

FAR 7.101: “the process by which the efforts of all
personnel responsible for an acquisition are coordi-
nated and integrated through a comprehensive plan for
fulfilling the agency need in atimely manner and a a
reasonable cost. It includes developing the overall
strategy for managing the acquisition.”

Note that written acquisition plans are required under
Part 7 of the FAR for acquisitions above agency
thresholds for cost and compl exity—our smokestack
scenario might not be of a scale that requires such a
plan.

‘p b. Question: “What are the reasons for
= || acquisition planning?’ [Solicit answers from the
class before providing your own]

Answers:
» Maximize competition
* Integrate the efforts of all personnel
responsible for the acquisition
» Ensure that needs are met in a cost-effective
and timely manner.




The Presolicitation Phase

TOPIC: 6.1.2 ACQUISITION PLANNING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

;I d. Show VG 6-3: Thisisan interactive view-
graph on acquisition planning (see below).

g_'\g Potential answers appear initalics.

[0 Elements of a Typical Acquisition Plan

1. Acquisition Background and Objectives:

» Satements of need

» Applicable conditions

* Cost

» Capability or performance characteristics

» Dédlivery or performance-period requirements

» Trade-offs (e.g., between cost, schedule, & performance)
* Risks

* Acquisition streamlining (e.g., smplifying the SOW)

Test and evaluation

Logistics considerations
Gov't-furnished property
Gov't-furnished info.
Environmental considerations
Milestones

Participantsin acquisition plan

Sources
Competition
Source selection procedures
Contracting considerations
(e.g., contract type)
* Budgeting and funding
* Product descriptions
preparation
* Mgt. info. requirements » Other considerations

2. Plan of Action:

VG 6-3/CM 6-6

[] | & Askthestudentsto turn to Exhibit 6-4 on page | Alternatively, usethis
6-7 in the text-reference and call out any elements | VG to walk the students

. . through Exhibit 6-4 on
that might apply to the Smoketown scenario. page 2_7 of the

The only elements from the Exhibit that probably will | text/reference.
not apply:

 Priorities, allocations, and alotments (i.e.,

the DaoD Priorities & Allocation System)

» Contractor vs. Government performance
(OMB Circular A-76)
 Security (no classified info)




TOPIC: 6.1.2 ACQUISITION PLANNING (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

f. Tell the classthat most acquisition planswill
not have every element of Exhibit 6-4.

g. Recap the Question for Section 6.1 “What
does the Government need, and how can the
Government best meet the need?’

Answer: The Government needs to reduce
Smoketown's emissions by at least 20%. We
considered 4 options. Based, in part, on data
supplied by Strong Jones, Mark Smith:
 Selected the option of upgrading existing
pollution control equipment, and
» Worked with Jones on a plan for the ac-
quisition.

h. Ask the recorder to write the answer on page
CM 6-2 of his’her book.

Transtion: Now that Mark Smith has an overall
plan for the acquisition, he must next complete a
Purchase Request and give it to Strong Jones for
action.

Instructor Notes



The Presolicitation Phase

TOPIC: 6.21 PROCESSING THE PURCHASE REQUEST

Ref. Page 6-10

Objective: When you finish Section 6.2.1, your students must be able to:
» State the basic business question.
» List thetwo principal stepsin processing a purchase request.

Time: 8:45 —5 Minutes

Method: Lecture.

LESSON PLAN

Ref. Steps In Presenting The Topic
Fl" a. Show VG 6-4: Initiating the Procure-

- ment

Instructor Notes

Deter mination of
Need

Initiating the
Procur ement

Analysis of Re-
guirement

Processing the PR
Purchase Requests
Funding

Market Research
Market Research

| Sourcing

VG 6-4

b. Present the Setting:
“Mark Smith, the PM, has submitted the pur-
chase request (PR) for the procurement.”

c. Present the Basic Business Question:

“Isthe PR acceptable as the basis for the pro-
curement, and what are the stepsin initiating
the procurement?’

d. List the steps:

1. Determine whether or not to accept
the Purchase Request.

2. Verify funding.

6-10




Lesson 6

TOPIC: 6.21.1 PURCHASE REQUESTS
Ref. Pages 6-10to0 6-11

Objective: When you finish Section 6.2.1.1, the students must be able to describe:
» The purpose of aPR.
* Elementsof atypica PR.
» Impact of accepting a PR.

Time: 8:50 — 30 Minutes

Method: Group Exercise/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

ﬁ a. Ask theclassto read pages 6-10 through 6-13
(Processing the PR and Funding).

g'\7" b. Break studentsinto small groups. Havethe
- students review the partially completed PR on
page CM 6-7.
See next page for areplicaof the PR asit appearson
page CM 6-7. See page |G 6-14 for a completed

version. ThisisMark Smith's PR for the Smokestack
Upgrade.

c. Ask the classto identify blanksthat Mark
Smith must complete before Strong Jones, the
CO, should accept it.
Stress that not every blank on this PR needs to be
completed—only those blanks that provide

information that Jones needs prior to proceeding any
further with the acquisition.

d. Call on each group in turn to identify a blank
that Mark Smith needs to complete and explain
why Jones should not accept the PR until the
blank is completed.

e. Tdl studentsto correct their PRs and retan
them for later class exercises.

6-11



The Presolicitation Phase

TOPIC: 6.2.1.1 PURCHASE REQUESTS (CON'T) — CM 6-7

(Shaded areas are for use of procurement office only)

Page of

US Environmental Protection Agency
Washington, DC 20460

1. Name of Originator

Mark

Smith

2. Date Of Requisition

15 April 1990

0 EPA PROCUREMENT 3. Mail Code 4. Telephone Number 5. Date Item Required
REQUEST/ORDER 007 15 October 1991
6. Signature of Originator 7. Recommended Procurement Method Sole source
Competitive [_] Other than FAOC small purchase
8. Deliver To (Project Manager)|9. Address 10. Mail Code 11. Telephone Number

Mark Smith Plant Maintenance (R&D) RDPM 555-5555
12. | a. Appropriation b. Servicing Finance Office No. [ NOTE: Item 12(d) Document Type--Contract ="C,"
Flr;)e;rtl:al OM 17PQ12006 HO-1 Purchase Order = "P"
— — wouse — DT Pome T accoun urber | 2e0
(c)(13 digits; (d) (e)(6 digits) (f)(10 digits) ()4 digits) Dollars Cents
2789650084301 105005 9878767654 0010 -

13. Suggested Source (Name, Address, ZIP
Code, Phone/Contact)

committed is:
Original
Increase
[ Decrease
—

14. Amount of money

12(h) by 10% or $100, whi

[ vyes [ No

15. For Small Purchases Only: Contracting ofice
is authorized to exceed the amount shown in Block

chever is less.

16. Approvals

a. Branch/Office Joseph Lynch Dfl%eAprgo d. Proper%-l\_l/_l.ag%%?ment Officer/Designee DZaA{zprQO
b. Division/Office i . Date e. (Other (Specify) S.R. Block Date

Elizabeth Davis-Romano 21Apro0 Facility Engineer 27Apro0
c. Funds listed in Block 12 and Block 15 (if any) are Date f. (Other (Specify) Date
available and reserved. (Signature of Certifying Official) 23Apro0

17. Date of Order

18. Order Number

19. Contract Number (if any)

20. Discount Terms

21. FOB Point

22. Delivery to FOB Point by On or
before (Date)

Phone No.

23. Person Taking Order/Quote and

24. Contractor (Name, address, ZIP Code)

25. Type of Order
[[] a. Purchase

Reference your quote (See block 23)

Please furnish the above on the terms specified on both sides of this
order and on the attached sheets, if any, including delivery as indicated.

O

b. Delivery provisions on the reverse are deleted. The delivery order is
subject to the terms and conditions of the contract. (See Block 19)

c.[] oral [ written [] Confirming
_26. Schedule_ -
Item Quantity Estimated |  Unit Quantity
No. Supplies or Services Ordered | Unit |Unit Price| Price Amount Accepted
@ (b) (© (d) (e) ® (9) (h)
$3 mil
Total $

By (Signature)

27. United States of America

28. Typed Name and Title of Contracting Officer

EPA Form 1900-8(Rev. 9-86) Previous editions are obsolete.
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Lesson 6
TOPIC: 6.21.1 PURCHASE REQUESTS (CON'T)

COMMENTS ON BLANKSIN THE PR

Block 4. The absence of Mark's phone number is not fatal—but Jones will need
the number to call Mark with respect to some of the other blocks.

Block 6. Generally needed for acceptance. Mark needsto sign the PR. Hissig-
nature is perhaps the most important of al the approvals on the page.

Block 7. Mark'sfailure to recommend a method of procurement is not fatal.
Jones could accept the PR without his advice on whether the procurement can
proceed on the basis of FAOC. Note—define thisterm.

Block 12h. Generally needed for acceptance. Jones ordinarily would require
Mark to identify the total amount of funds being committed against this acquisi -
tion (but see Block 16c).

Block 13. The absence of suggested sourcesis not fatal. Jones could accept the
PR without any suggested sources.

Block 16¢. Generally needed for acceptance. Jones would insist upon the signa-
ture of acertifying officia. However, in Roleplay 2, we will consider Mark
Smith's excuse for not having obtained this signature.

Block 14. Failureto fill thisblock isnot fatal. Thisblock has to do with modifi-
cations, not origina acquisitions.

Block 26. Needed for acceptance. Jones has to know the supplies being ordered,

the quantity, and the unit. All that Smith provided was a Government cost
estimate (in €).

6-13



The Presolicitation Phase

(Shaded areas are for use of procurement office only) Page of
US Environmental Protection Agency | 1. Name of Originator 2. Date Of Requisition
Washington, DC 20460 Mark Smith 15 April 1990

EPA PROCUREMENT |3. Mail Code 4. Telephone Number 5. Date Item Required
REQUEST/ORDER 007 15 October 1991
6. Signature of Originator 7. Recommended Procurement Method Sole source
[X] competive [[] Other than FAOC [] small purchase
8. Deliver To (Project Manager)| 9. Address 10. Mail Code 11. Telephone Number
Mark Smith Plant Maintenance (R&D) RDPM 555-5555
. 2. | a. Appropriation b. Servicing Finance Office No.| NOTE: Item 12(d) Document Type--Contract ="C,"
inancial R
Data OM 17PO12006 HO-1 Purchase Order = "P
— = house — — ?’ CoEtcr’qulr\]lqu:tber Account Number (é?ject Amount (1)
(c)(13 digits) ul 10 digits ass Dollars Cents
@] ©6dgs | OO (q)(4 digits)
2789650084301 C 105005 9878767654 0010 $9 Million

13. Suggested Source (Name, Address, ZIP 14. Amount of money |15. For Small Purchases Only: Contracting Office
Code, Phone/Contact) committed is: is authorized to exceed the amount shown in Block
X original 12(h) by 10% or $100, whichever is less.
Increase
Names of 3 sources attached hereto L] Decrease O ves O No
16. Approvals

a. Branch/Office J h Lynch Date d. Property Management Officer/Designee [Date

0sepn Lync 17Apro0 R.T. Count 24Apra0
b. Division/Office Elizabeth Davis.R Date e. (Other (Specify) ~ S.R. Block Date

izabeth Davis-Romano 21Apr90 Facility Engineer | 27Apr90
c. Funds listed in Block 12 and Block 15 (if any) are Date f. (Other (Specify) Date
available and reserved. (Signature of Certifying Official) 23Apro0
17. Date of Order  [18. Order Number 19. Contract Number (if any) ~ [20. Discount Terms

21. FOB Point

22. Delivery to FOB Point by On or
before (Date)

23. Person Taking Order/Quote and
Phone No.

24. Contractor (Name, address, ZIP Code)

25. Type of Order

Reference your quote (See block 23)

a. Purchase

Please furnish the above on the terms specified on both sides of this
order and on the attached sheets, if any, including delivery as indicated.

D b. Delivery provisions on the reverse are deleted. The delivery order is

subject to the terms and conditions of the contract. (See Block 19)

c.[] oral [0 writen [] Confirming
26. Schedule
Iltem Quantity Estimated | Unit Quantity
No. Supplies or Services Ordered | Unit [Unit Price | Price Amount | Accepted
@ (b) (© @) (€ () @ (h)
1 | Furnish and install modifications to existing 1 1 | $3mil

emission control devices in each of 3 stacks at

the R&D test facility. Upgrade and reinforce

stacks to support additional equipment--all IAW

attached specification.

Total $

27. United States of America
By (Signature)

28. Typed Name and Title of Contracting Officer

EPA Form 1900-8(Rev. 9-86)Previous editions are obsolete.

6-
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TOPIC: 6.21.1 PURCHASE REQUESTS (CON'T)

Lesson 6

Ref.

?

Steps In Presenting The Topic

f. Question: *“Does acceptance mean that the PR

will not require any further revison?’” [Solicit
answers from the class before providing your own]

Answer : No. Rather, it meansthat the PR

has all necessary elements for proceeding with

the acquisition. Asthe CO works further on
the solicitation, questions may arise about the
specifications, delivery dates, recommended
sources and terms, and the like.

g. Question: “Once a CO has accepted a PR for

action, the PALT clock starts ticking. What is
PALT and what does PALT mean to the CO?’
[Salicit answers from the class before providing your
own]
Answer : PALT means Procurement
Administrative Lead Time. This meansthe
time from acceptance of the PR to award.
Contracting officers are often judged against
PALTS.

h. Question: “Having accepted the PR, what
does the CO, Strong Jones, do next?’ [Solicit

answers from the class before providing your own]
Answer : Among other things, Jones might:
1. Edablishthe contract file.

2. Brief Mark Smith on hisroles and re-
sponsihilities, including requirements to
protect information on the upcoming
acquisition.

3. Assignthe PR to a subordinate.

4.  Enter the PR number and date of receipt
in atracking system.

6-15
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The Presolicitation Phase

TOPIC: 6.2.1.2 FUNDING

Ref. Pages 6-12 to 6-13

Objective: When you finish Section 6.2.1.2, the students must be able to describe:
» How funds are committed for obligation.
* TheCO'srolein verifying the availability of funds.
e Impact of the Anti-Deficiency Act.

Time: 9:20 — 10 Minutes

Method: Roleplay #2 and related Discussion

LESSON PLAN

Ref.

&

CM
6-8

Steps In Presenting The Topic

a. Ask the two studentsin the class to continue in

the roles of Mark Smith, PM, and Strong Jones,
CO.

b. Havethem read the roleplay aoud to the class.

Instructor Notes

Roleplay #2 (CM 6-8)

Jones (the CO):

priated for this procurement?

Smith (the PM):

fore the solicitation is ready to send out.

Whereisthe certifying officia’s signature? Have funds been appro-

| haven't spoken with the financial officer asyet. The PR isessentially
done, except for your review, and | wanted to have you start on the procurement to save time.
Sometimes the finance people can be so slow! | assure you that the funds will be available be-

?

CM
6-7

c. Question: Do you have any problem with

Smith's answer? [Solicit answers from the class
before providing your own]

Answer: Mark Smith isresponsible for committing
funds for obligation. To commit funds, appropriation
data are entered on the PR (block 12). Normally, the
finance office then certifies that funds are available for
obligation (block 16¢). In this case, however, Mark

brought the PR to Jones before the finance office had a

chanceto review it.

6-16




TOPIC: 6.2.1.2 FUNDING (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

Strong Jones could proceed with the procurement—as

long as funding is certified before the release of the
solicitation. Other parts of the solicitation can be
assembled while Jones is waiting for the funds to be
committed.

On the other hand, Jones may not be willing to accept

a PR and start work on the procurement without afirm

commitment of funds.

d. Question: Why are COs so touchy about

funding? [Solicit answers from the class before
providing your own]

Answer: COs may be personally responsible for pay-

ment (under the provisions of the Anti-Deficiency
Act), if acontract is awarded and there are insufficient
funds.

e. Stressthat Joneswill revisit the funding issue
after accepting the PR, not only to ensure that
funding has been made available, but also to en-
sure that the right kind and amount of funds are

avallable for the solicitation and, later, for contract

award.

6-17
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The Presolicitation Phase

TOPIC: 6.2.1.2 FUNDING (CON'T)

Ref.

Steps In Presenting The Topic

f. Question: Can COs contract for
requirements that are not firm or not fully funded
at the time of award? [Solicit answers from the class
before providing your own]

Answer: Yes, by:

» Making the solicitation subject to the
availability of funds.

* Including an option.

» Using indefinite delivery terms and
conditions (to be discussed as part of
Lesson 7).

* Incorporating clauses that provided for
multiyear contracting.

g. Recap the Question for Section 6.2.1: “Is
the PR acceptable as the basis for the pro-
curement, and what are the steps in initiating the
procurement?”

Answer: Asthefirst step ininitiating the
procurement, Strong Jones critiqued Mark
Smith's Purchase Request for upgrading pol -
lution control equipment, obtained corrections
from Mark, checked the availability of funds,
and accepted the corrected PR.

The CO's next steps are to establish the con-
tract file, update the tracking system, control
infor mation about the upcoming acquisition,
and assign the PR to a Contract Specialist.

h. Ask the Recorder to write this answer on page
CM 6-2 of hig’her book.

6-18
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TOPIC: 6.2.2 MARKET RESEARCH

Ref. Pages 6-13 to 6-15

Lesson 6

Objective: When you finish Section 6.2.2, your students must be able to:

» Recognize atypica setting for conducting market research and state the related business
question.

* Define market research.

* ldentify the regulatory requirements for conducting such research.

* ldentify types of market data relevant to business decisions.
» List typical sources of data on markets.

Time: 9:30 — 60 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the Setting:

C.

d.

Strong Jones, the CO, has accepted the PR.

. Present the Basic Business Question:

“Wheat facts do you need about the requirement and
the market to make good business decisions, and
where do you get these facts?’

Define market research:

“the process used for collecting and analyzing infor-
mation about the entire market available to satisfy
minimum agency needs.” The results of market re-
search are used "to arrive at the most suitable approach
to acquiring, distributing, and supporting supplies and
services.” FAR 10.001

Stress that the FAR requires COs to conduct

market research. Purposes.

» Promote competition (FAR 10.002(a)(2)).
* |dentify commercial products that can meet
the need (FAR 11.004(a)).

» Meet the Government's needs in a cost
effective manner (FAR 11.004(b)).

6-19
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The Presolicitation Phase

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

Ref.

o

CM
6-4

Steps In Presenting The Topic

e. Ask the classto read pages 6-13 through 6-15
(Market Research).

f. Break studentsinto small groups.

g. Using the Smoketown scenario (page CM 6-
4), ask the students:

1

If you were Mark Smith and Strong
Jones, what questions would you ask
about the market for air pollution control
equipment? Ask the students to write as
many kinds as they can imagine. Provide
this example to get them started: “For in-
stance, Jones might ask “who makes
pollution control equipment?’

2. Who hasthe answersto questions on this

market? Ask the students to write as many
potential sources of information on the
market for air pollution control equipment as
they canimagine. Providethisexampleto
get them started: “For instance, one source
of information on air pollution control

would be buyers for electric power com-
panies like VEPCO and PEPCO.”

h. Have each group prepare its answers to the
guestions.

6-20
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TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

I. Question: If youwere Mark Smith and
Strong Jones, what questions would you ask
about the market for air pollution control
equipment?
Rotate from group to group, asking each group to
supply aquestion. Write their questions on aflipchart.

Continue until all the groups have exhausted their
supply of questions.

Potential questions about the market:

|'s acceptable equipment availablein the
market?

Isthe industry experiencing any backlogs?
What are current delivery lead times?
What prices are currently being paid? What
are the trends in supply and demand?
(E.g., impact on demand of new EPA
standards.)

What are the key determi nants of price for
this equipment?

What terms and conditions typically apply
to buying pollution-control equipment—
e.g., warranties, contract types, etc.?

What do we know about the ex pected life,
reliability, and maintainability of
commercialy available equipment?

Has the Government acquired such
equipment before? If so, at what price?
What were the lead times? Were there any
problems with the acquisition and subse-
guent perfor mance by the contractor?
Arethere qualified contractorsto install?
Can time requirements be met?

How do commercia specs match up with
the PR?

6-21
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The Presolicitation Phase

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

Ref.

CM
6-9
thru
6-12

Steps In Presenting The Topic

J. Question: “Who has the answers to questions
on the market for air pollution control
equipment?’

Rotating from group to group, solicit and write their
answers on aflipchart.

Potential answers:

» Therequiring activity and other in-house
technical experts.

» Acquisition histories available in your
contracting activity (e.g., the contract for the
original equipment).

» COsin other contracting activities and agencies
(e.g., GSA and DoD operate powerplants).

* Industry buyers of the pollution control equip-
ment.

* Independent Governmental or private sector
testing associations.

» Environmental associations and publications.

 Potentia suppliers (available from their
catalogs, marketing literature, sources sought
synopses, and surveys).

» Trade and professional associations.

k. Recap of the Question for Section 6.2.2: “What
facts do you need about the requirement and the
market to make good business decisions, and where
do you get these facts?’

Answer: We identified the facts that Strong Jones
needs to make good business decisions on the
Smokestack upgrade. We identified potential
sources of those facts. Based on our advice,
Strong Jones researched the market for upgrades
and prepared a market report.

|. Refer the classto pages CM 6-9 through CM 6-12
and provide them timeto read the report. Tell them
that every fact in that report will have abearing on
Strong Jone's decisionsin Lessons 6, 7, 8, and 9.

6-22
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Lesson 6

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

MARKET REPORT

Table1. A Typical Smokestack Upgrade Kit

One Rebuilt Filter

The contractors remove the existing filters and rebuild
them, using newly developed filtration materials and

technologies.

Three Replacement Brackets

I I I These brackets are bolted to the interior walls of the

smokestack. Rebuilt filters generally weigh 2-3 times
more than the original. New brackets are necessary to
support the extraweight.

One Replacement Pump

i This pump replaces the Scrubber's existing pump. The
new pumps handle much higher pressures than previous
pumps—creating afiner, more effective spray.

One Chemical Tank

Thistank connectsto the "Water Pipe In" of the Scrubber.
The Scrubber's pump mixes water with chemicals from
the tank and sprays the mixture into the Scrubber's

chamber. The chemicals greatly boost the Scrubber's
effectivenessin "precipitating” (i.e., washing) pollutants
out of the smoke.

I. Making and Installing the Upgrade Kit: To supply an upgrade, the company must:
* Buy chemicals, partsfor the Filter, and other supplies.
» Extract the existing Filter, ship it to its plant, and rebuild it.

» Design and make the Replacement Pump, based on (1) the dimensions of the existing
Scrubber chamber and (2) existing plumbing and electrical connections.

* Mix the chemicals and fill the Tank.
 Trangport the finished piecesto the site.
* Ingtall the Replacement Pump, Chemica Tank, Replacement Brackets, and Rebuilt Filter.

Installation accounts for 20% of the cost of the upgrade.
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The Presolicitation Phase

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

II. Schedule

The upgrade packages are typically manufactured and installed over a six to nine month period
per smokestack. Since Mark Smith, the Program Manager, needs to keep the test facility in
full operation during the upgrading, he plans on shutting down only one smokestack at atime.
Thiswill require a period of performance of at least 18 months.

[11. Potential Suppliers

Five suppliers produce upgrades that are advertised as meeting the new EPA standards.

Table 2. Suppliers Of Smokestack Upgrade Kits
Name Where Upgrade Kits Are Manufac-
tured
A. Cleanco Johnstown, Pa. 15906
B. Shackelford East St. Louis, I1l. 62206*
C. Scrubbco East St. Louis, I11. 62208*
D. Blast Detroit, M| 48225*
E. Snuff-It Vienna, VA 22180
*Labor Surplus Areas.

Note that Company D, Blast, isthe only firm that satisfies the Size Standards for classification
asaSmall Business. None are 8(a) suppliers. Also note that four companies are in Labor
Surplus Areas.

In addition, two companies—WASH-OUT and DIRTCO—claim that their upgrade kits re-

duce total emissions by as much as 30%. However, these two companies do not represent
their upgrade kits as capable of meeting the new EPA limits for each and every pollutant.
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Lesson 6

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)
V. Distinguishing Characteristics of the Upgrade Packages

1. Each company has developed its own secret recipe for the contents of the Chemical Tank
connected to the Scrubber.

2. Each company usesits own proprietary design for the filter.

3. The pumps being marketed by the firms differ, among other things, in terms of the maxi-
mum water pressure that each can accommodate.

Table3. Maximum Water Pressure By Pump
(In Pounds Per Square Inch—PSlI)
Name PSI Rating
A. Cleanco 180
B. Shackelford 177
C. Scrubbco 179
D. Blast 175
E. Snuff-1t 166

V. Market Prices:

Mark Smith, program manager for this acquisition, provided an independent cost estimate of
$3 million per smokestack. We were able to verify the reasonableness of this cost estimate
from reports on upgrades acquired by private and public (State and local) buyers. Over the
past year, prices have ranged from $2,400,000 to $2,900,000 per smokestack. Variationsin
price appear to largely be afunction of:

» The physical shape and dimensions of the smokestack and scrubber chamber.
» Capacity, effectiveness, and condition of the existing filter.

» Time (al other things being equal, later buys have tended on average to be priced dightly
higher than earlier buys).

VI. Trendsin Supply and Demand

Asindicated above, we know of only five companies who allege that their upgrade packages
can meet the new EPA requirements. Since the new EPA standards were announced, demand
has soared. It appearsthat buyersfor virtually every power plant in the U.S. and Canada are
actively expressing interest in the upgrades. There have already been spot shortages of several
chemicals and subassemblies required for the upgrades. Shortages of skilled labor have also
been reported.
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The Presolicitation Phase

TOPIC: 6.2.2 MARKET RESEARCH (CON'T)

VII. Commercial Terms:

Reportedly, most of the sales have been on afirm fixed price basis. Most of the offerors ad-
vertise maintenance and repair services as separately priced options. Chemicals are supplied
under indefinite delivery, “price per liter” arrangements.

Given the high upfront costs for manufacturing the equipment and the fact that any one
smokestack may require six months of work, offerors have typically required private sector
buyers to make down payments at the time of contract award. These down payments have
been as high as 50% of the total price. In view of trendsin supply and demand (see above), as
often as not, offerors have received the down payments.

VIIl. Concerns About Quality

The upgrade packages are relatively new to the market and vary significantly from manufac-
turer to manufacturer. Hence, the track record of the upgradesis still largely unknown.

For example,there are no good data on such aspects of performance as system life, reliability,
or maintainability. And, while asindicated above, five firms claim that their upgrade packages
satisfy the new EPA standards, these claims are largely based on experimental prototypes.

Shortages of skilled labor may aso |lead some companies to employ relatively inexperienced
and undertrained labor. Thisisof particular concern when it comesto installing the upgrade at
the plant site. A faulty job of installation could allow pollutants to bypass the scrubbers and
filters.

I X. Acquisition History

The Smoketown plant's current scrubbers and filters were installed ten years ago by SAVE—
EARTH, Inc. Fiveyearsago, SAVE—EARTH, Inc., was acquired in aleveraged buyout by
CLEANCO. CLEANCO has, over this period, competed for and repeatedly been awarded a
contract for servicing and maintaining the scrubbers and filters. In addition, two years ago,
CLEANCO was awarded a contract for aminor upgrading of the filters. Mark Smith, the Pro-
ject Manager, has reported great satisfaction with CLEANCO'S work and—as COTR for these
various contracts—has had a good rapport with CLEANCO's staff.
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Lesson 6

TOPIC: 6.3.1 ANALYSIS OF REQUIREMENTS
Ref. Page 6-16

Objective: When you finish Section 6.3.1, your students must be able to:
» Recognize atypical setting for this function.
» State the related business question.
 List thethree principal stepsin performing the function.

Time: (Break for 20 Minutesfirst) 10:50 — 5 Minutes

Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes
F-" a. Show VG 6-5: Analysis of Requirement.

[

Deter mination of Initiating the Analysisof Re- | | | Sour cing |

Need Procur ement quirement
Analysis of
Requirements
Specifications
Statements of Work
Services

VG 6-5

b. Present the Setting:

“Y ou have amassed facts about the requirement and
the market. Y ou are ready to begin applying your
market knowledge.”

c. Present the Question:
“How can the Government's requirements be stated so
as to yield the best market response?’

d. List the Steps:

1. Review Specifications.

2. Review the overall Statement of Work and related
aspects of the requirement.

3. Determine whether requisitioned services (if any)
may properly be acquired and under what conditions.
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The Presolicitation Phase

TOPIC: 6.3.1.1 SPECIFICATIONS

Ref. Pages 6-17 to 6-19

Objective: When you finish Section 6.3.1.1, your students must be able to:
» List and define 3 types of specifications.
» List severd criteriafor reviewing a proposed specification.

Time: 10:55 — 25 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define Specification:

“adescription of the technical requirements for ama-
terial, product, or service that includes the criteriafor
determining whether these requirements are met.
Specifications shall state only the Government's actual
minimum needs and be designed to promote full and
open competition, with due regard to the nature of the
supplies or servicesto be acquired.” FAR 10.001

b. Present the three types of specifications.

I. Functional

Describes the deliverable in terms of general
performance goals and intended use.

The contractor accepts general responsibility for
achievement of the performance goals.

Does not specify any particular approach or type of
product

Isthe least redtrictive type of specification

Example: A requirement for a system to purify water

which leaves the door open to (1) chemicals, (2) fil-
ters, (3) distillation, (4) genetically engineered bacte-
ria, and (5) any and all combinations of these ap-
proaches—as long as the proposed approach satisfies
the Government's goals for purity, gallons per hour,
and system life.
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TOPIC: 6.3.1.1 SPECIFICATIONS (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

Il. Performance

» Describesthe deliverable in terms of desired opera-
tional characteristics.

» The contractor accepts genera responsibility for
achievement of the performance requirements.

* More restrictive than functiona, in terms of limiting
alternatives and defining separate performance stan-
dardsfor each such aternative.

Example: A requirement for awater filter which is cast
in terms of operational characteristics (e.g., measures
and levels of purity, gallons per hour, filter life,
electrical rating, maximum voltage requirements,
etc.).

[11. Design:

* Establishes precise measurements, tolerances, mate-
rials, in process and finished product tests, quality
control, ingpection requirements, and other such
specifics.

» The Government assumes liability for the design and
related omissions, errors, and deficienciesin the
specifications and drawings.

* For that reason—the least desirable type of specifica
tion.

Example: A requirement for awater filter built to Gov-
ernment furnished blueprints and material require-
ments.

c. Point out that specifications for acomplex
procurement are often a composite.

d. Show VG 6-6. Thisisan interactive view-
graph that lists examples of different types of
specifications. Ask the studentsto tell you
whether the specification isafunctional, perfor-
mance or design specification. Use amarker to
mark an " X" in the appropriate box. The answers
are provided on the next page.

6-29

Instructor Notes



The Presolicitation Phase

TOPIC: 6.3.1.1 SPECIFICATIONS (CON'T)

SPECIFICATIONS

1. Bathroom must include bathtub and separate shower (see blueprints) [DESIGN]

2. Provide gasoline powered generator capable of providing wattsat  ampsof elec-
tricity for 24 hours on asingle 30 gallon tank of fuel. [PERFORMANCE]

3. Provide acommunication system between construction site and program office
[FUNCTIONAL]

4. 200 doz. cookies must be IAW Fed Spec XY Z [DESIGN]
5. Develop asystem for protecting the nose cone during reentry [FUNCTIONAL]

6. Provide 300 tons of steel capable of resisting high temperature to 200° F without break-
down [PERFORMANCE]

7. "Janitorial Work™" includes dusting, vacuuming, and emptying the trash
0 [PERFORMANCE OR FUNCTIONAL]

VG 6-6/CM 6-13

Ref. Steps In Presenting The Topic Instructor Notes

‘p e. Question: Inthe Smoketown scenario, what

= | type of specification would you recommend?
[Solicit answers from the class before providing your
own]

Answer: For the most part, a performance
gpecification. The upgrade kits are com-
mercialy available, and Smith and Jones need
to be able to hold the contractor responsible for
meeting the EPA standards.

CM  f. Tdl theclassto reread the Market Report,
g;éo Sections |11 (Potential Suppliers) and
6.11 | |V (Distinguishing Characteristics of the

Upgrade Packages).

6-30




Lesson 6

TOPIC: 6.3.1.1 SPECIFICATIONS (CON'T)
EXCERPTS FROM THE MARKET REPORT (from pages CM 6-10 and 6-11)
[11. Potential Suppliers

Five suppliers produce upgrades that are advertised as meeting the new EPA standards.

Table 2. Suppliers Of Smokestack Upgrade Kits
Name Where Upgrade Kits Are Manufac-
tured
A. Cleanco Johnstown, Pa. 15906
B. Shackelford East St. Louis, I1l. 62206*
C. Scrubbco East St. Louis, I1l. 62208*
D. Blast Detroit, M| 48225*
E. Snuff-It Vienna, VA 22180
*Labor Surplus Areas.

* %k * % %

In addition, two companies—WASH-OUT and DIRTCO—claim that their upgrade kits re-
duce total emissions by as much as 30%. However, these two companies do not represent
their upgrade kits as capable of meeting the new EPA limits for each and every pollutant.

V. Distinguishing Characteristics of the Upgrade Packages

* % % % %

Table3. Maximum Water Pressure By Pump
(In Pounds Per Square Inch—PSlI)
Name PSI Rating
A. Cleanco 180
B. Shackelford 177
C. Scrubbco 179
D. Blast 175
E. Snuff-It 166
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The Presolicitation Phase

TOPIC: 6.3.1.1 SPECIFICATIONS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

-p g. Question: Suppose Mark Smith said, “Let's
= || keep the requirement nice and smple—the
upgrade must reduce total daily emissions by
20%.” What iswrong with phrasing the re-
quirement that way?

Answer: Phrasethe requirement that loosely,
and two other companies—WASH-OUT and
DIRTCO— would be able to compete for the
award. If they win, total emissions might be
reduced by 30%—but Mark Smith would still
be in trouble with EPA.

-p h. Question: Suppose Mark Smith said, “Asone
= | of the performance characterigtics, let'srequire
pumps with a PS| rating of 180 or higher.” What is

wrong with phrasing the requirement that way?

Answer: Phrase the requirement that tightly, and
only CLEANCO would be able to compete for the
award.

I. In short, when reviewing Mark Smith's
specification, Jones should guard against:
» Any wordsthat would disqualify upgrade kits
that can meet the EPA standards.
» Any imprecision or ambi guity in language that
describes the desired performance characteristics.
* Any goldplating—perfor mance characteristics
over and above what is necessary to meet the new
EPA standards.

» Nonessential or obsolete requirements.

» Wordsthat would alow upgrade kitsto be
considered "acceptable" which cannot meet the
new EPA standards.
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Lesson 6

TOPIC: 6.3.1.2 STATEMENT OF WORK
Ref. Pages 6-20t0 6-21

Objective: When you finish Section 6.3.1.2, your students must be able to:
» Define SOW.
* ldentify elements of an SOW.

Time: 11:20 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define Statement of Work:

Describes the work to be performed and incorporates
any applicable specifications.

rﬂ b. Show VG 6-7. Thisisan interactive viewgraph that
‘ lists several itemsthat may or may not beincluded in a

— SOW. Ask studentsto point out which of those items will
CM be included in the SOW.

6-14 The correct answers are indicated by an "*". (With re-
spect to the Uniform Contract Format, these items ap-
pear in Part 1, Section C).

Requiring managers often furnish information on
items 1, 4, and 7 with the PR. They may regard items
1,4, and 7 as part of their SOW. However, COsin-
corporate these items in sections of the solicitation
other than that reserved for the SOW (i.e., Section C
of the Uniform Contract Format). Packing require-
ments go to Section D; delivery requirementsto
Section F, and Inspection criteriato Section E.

© O NogkrwdhpE

STATEMENT OF WORK

Packing, packaging, and marking requirements
Names of contracting officials

Contract clauses and solicitation provisions
Delivery schedules or period of performance
General scope of work/objectives "*"
Reporting requirements”*"

I ngpection and acceptance criteria

Contractor tasks"*" |

Small disadvantaged business requirements
10. Specifications for each deliverable "*" VG 6-7/CM 6-14
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The Presolicitation Phase

TOPIC: 6.3.1.3 SERVICES

Ref. Pages 6-22 to 6-24

Objective: When you finish Section 6.3.1.3, your students must be able to define and
summarize policies on:

* Personal services.
» “Advisory and assistance” services.
* “Wage Determinations’

Time: 11:30 — 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define Service Contracts.

Contracts awarded for the performance of an identifi-
able task, rather than for furnishing an end item of
supply.

b. Stressthat there are statutory and regulatory
controls on the acquisition of 2 types of services:.

1. Acquisition of per sonal ser vices

Explain that a personal serviceisonein which the
contractor personnel appear to be, or are treated as,
Government personnel. Personal service contracts are
generally not allowed.

2. Acquisition of advisory and assistance ser -
vices

Examples of such services:

e Individual experts and consultants.

» Studies, analyses, and evaluations.

» Management and professional support

services.
 Engineering and technical services.
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TOPIC: 6.3.1.3 SERVICES (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

c. Stressthat Part 37 of the FAR establishes tight
controls on the acquisi tion of advisory and assis-
tance services.

For example, 837.202(c) states that such advisory and
assistance services shall not be—

(1) Usedin performing work of apolicy, decision-
making, or manageria nature which isthe direct re-
sponsibility of agency officias;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment proce-
dures,

(3) Contracted for on a preferential basis to former Gov-
ernment employees,

(4) Used under any circumstances specificaly to aid in
influencing or enacting legidation;

(5) Used to obtain professional or technical advice
which isreadily available within the agency or an-
other Federa agency.

d. Tell theclass: Even when you have authority to
acquire the requested service, you may have other
hurdles to jump before you can acquire the service.
For instance, the Service Contract Act , where
applicable, requires COs to request “Wage
determinations’ from the Dept. of Labor prior to
soliciting offers.

e. Define “Wage Determination” and state the
purpose of such determinations.

Wage determinations identify the minimum monetary
wages and fringe benefits that contractors must pay to
“service employees’ for performing work under a
Federal contract. CO's attach the Wage Determination
to the solicitation. This puts would-be offerors on no-
tice that their prices should reflect the wage rates—
since those wage rates will be enforced by the Gov-
ernment if the offeror is awarded the contract.

Also note that the Act exempts some types of employ-
ees, such as “professional employees’ from the Wage
Determinations.
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The Presolicitation Phase

TOPIC: 6.3.1.3 SERVICES (CON'T)

Ref.

?

<

Steps In Presenting The Topic

f. Question: Inthe Smoketown case, would this

be considered a service contract?

Answer: Thisisnot a service type contract--installa-
tionisancillary to the purchase of the commercially
available supplies.

For theinstructor'seyesonly: Inthe Smoketown
scenario, Strong Jones might need to obtain awage
determination under Davis-Bacon. FAR 22.402(b)
states that Davis Bacon Act appliesto
“nonconstruction contracts involving some construc-
tion work” if the construction work—

1. Isto be performed on apublic building or public
work;

2. Would exceed $2,000; and

3. Isphysicaly or functionally separate from, and is
capable of being performed on a segregated basis
from, the other work required by the contract.

g. Recap of the Question for Section 6.3:
“How can the Government's requirements be
stated so asto yield the best market response?’

Answers. Strong Jones:

1. Decided to use a performance specification.

2. Reviewed Mark Smith's language for the

proposed specifications, in terms of writing the

specification tight enough to exclude compa-
nies like “WASH-OUT ” but not so tight asto
virtually hand the award to CLEANCO .

3. Determined that Mark Smith's requirement

would be classified as a supply, rather than as
aservice, contract.

h. Ask the Recorder to write this answer on page

CM 6-2 of his’lher book.
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Lesson 6

TOPIC: 6.4.1 EXTENT OF COMPETITION
Ref. Pages 6-25 and 6-26

Objective: When you finish Section 6.4.1, your students must be able to:
» Recognize atypical setting for determining the extent of competition.
» State the related business question.
 List factorsin determining the extent of competition.

Time: (Hour Break for Lunch first) 12:45— 5 Minutes

Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

r-‘ a. Show VG 6-8: Sourcing. Focus on thefirst
;. function—" Extent of Competition”

Deter mination of Initiating the Analysisof Re- | | | Sourcing |
Need Procur ement quirement

Extent of Competition
Required Sources
Set-Asides

8(a) Procurements
Competition Requirements
Unsolicited Proposals

Selection Factors
Lease vs. Purchase
Price Related Factors

Technical Evaluation
Factors

Procurement Method
Method of Procurement

Procurement Planning
Procurement Plans

VG 6-8
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The Presolicitation Phase

TOPIC: 6.4.1 EXTENT OF COMPETITION (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

b. Present the Setting:

“The specification and Statement of Work are
complete.”

c. Present the Question:

“Who should you allow to compete for the
procurement?”’

d. List Factorsin determining the extent of com-
petition:
1. Requirementsin law or regulation to use
specific suppliers.
2. Requirementsto set aside procurements for
small business.
3. Availahility of suppliers under the 8(a)
program.
4. Requirements for full and open competition.

5. Thevdidity and suitability of an unsolicited
proposal.
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TOPIC: 6.4.1.1 REQUIRED SOURCES

Ref. Pages 6-26 to 6-28

Lesson 6

Objective: When you finish Section 6.4.1.1, your students must be able to:
 ldentify typical required sources.
» Define “bidder mailing list.”

Time:

12:50 — 15 Minutes

Method: Lecture

LESSON PLAN

Ref.

IS

Steps In Presenting The Topic

a. Define “required source” and provide
examples of such sources. Note that most of the
required sources provide commercialy available,
“common-use’ products and services.

Vv Agency Inventories.

vV Excess Personal Property — FAR 88.1

vV Federal Prison Industries, Inc. — FAR 8§8.6

Vv Products from the Blind & Other Severely
Handicapped — FAR 88.7.

Vv GSA, DLA, and VA stocks.
vV Federa Supply Schedules — FAR §8.4.

b. Ask the students to open their books to pages
6-27 and 6-28 and scan Exhibits 6-14 and 6-15.

c. Define“priority order” .

d. Note that a separate ordering procedureis pre-
scribed for each source in FAR Part 8.
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The Presolicitation Phase

TOPIC: 6.4.1.1 REQUIRED SOURCES (CON'T)

Ref.

Steps In Presenting The Topic

e. State that specia acquisition policies apply to
requirements for the following deliverables:

v Jewel bearings— FAR 88.2.

v Utilities— FAR 88.3

Vv Printing— FAR §8.8

v ADP — FAR §39 and the FIRMR.

v Leased motor vehicles — FAR 88.11

V Strategic materials — 41 CFR 101-14.2

Vv Helium — 30 CFR Parts 601 and 602

f. State that CO's may turn to the open market
only if arequired source cannot meet the need.
FAR provisions for each required source differ in both
procedure and substance when it comes to determining
whether the source can or cannot meet the need.
Some typical factors (among others):
» Features of the product (can the product of
arequired source in fact meet the need)?
* Urgency
» Quantitiesrequired, if, for instance, the
guantity you need exceeds the maximum
ordering limitation of the source.
* Price

g. Stressthat, if arequired source cannot meet the
need, the CO builds or maintainsa“mailing list”
of potentia offerors.

Transition: Inform the students that thereis no
required source for the Smokestack upgrade kits
in our Smoketown Scenario.
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Lesson 6

TOPIC: 6.4.1.2 SET-ASIDES
Ref. Pages 6-29 to 6-32

Objective: When you finish Section 6.4.1.2, your students must be able to:
* Define " set-aside.”
* |dentify types of set-asides and the order of precedence.
» Describe the “rule of two”

Time: 1.05— 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define“Set-Aside.”

An acquisition reserved in part or in whole for small
businesses and/or businesses in labor surplus areas.

b. State that there are several different types of
set-asides. To identify the set-aside, if any, that
best matches your requirement, the CO hasto take
into account the mandated “ pecking order.”

rﬂ c. Show VG 6-9: Thisisan interactive view-

;. graph that lists the five set-aside programs out of
order. Ask the studentsto prioritize them and

CM . .

6.15 | humber them accordingly on the viewgraph.

0 SET-ASIDE PRIORITIES

_ 4 Partial set-aside for small businesses

_5 Total labor surplus area set-aside for al concerns located in labor surplus areas
_2_ Tota set-aside for small businesses

_1 Total set-aside for small businesses |located in labor surplus areas

_3_Partial set-aside for small businesses located in labor surplus areas

VG 6-9/CM 6-15
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The Presolicitation Phase

TOPIC: 6.4.1.2 SET-ASIDES (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

d. Present the decision-rule for determining
which set-aside applies, if any.
A reasonable expectation that:
» Offerswill be obtained from at least two
respons ble sources, and that
o Awardswill be at fair market prices

CM e Tdl theclasstoread the Market Report,
610 ' section 111 (Potential Suppliers).

EXCERPTS FROM THE MARKET REPORT (CM 6-10)
[I1. Potential Suppliers

Five suppliers produce upgrades that are advertised as meeting the new EPA standards.

Table 2. Suppliers Of Smokestack Upgrade Kits
Name Where Upgrade Kits Are Manufac-
tured

A. Cleanco Johnstown, Pa. 15906
B. Shackelford East St. Louis, I1l. 62206*
C. Scrubbco East St. Louis, I1l. 62208*
D. Blast Detroit, M1 48225*
E. Snuff-It Vienna, VA 22180

*Labor SurplusAreas.

Note that Company D, Blast, isthe only firm that satisfies the Size Standards for classification
asaSmall Business. None are 8(a) suppliers. Also note that four companies are in Labor
Surplus Aresas.

‘p f. Question: Inthe Smoketown case, which type
= | of set-aside, if any, applies? [Solicit answersfrom
the class before providing your own]

Answer: Total labor surplus area set-aside for all
concernsin such aress.
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Lesson 6

TOPIC: 6.4.1.3 8(a) PROCUREMENTS
Ref. Page 6-32

Objective: When you finish Section 6.4.1.3, your students must be able to:
» Define the purpose of the 8(a) program.

» Describe when and why the 8(a) program might be used to meet a requirement for a sup-
ply or service.

Time: 1:20 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Describe the 8(a) program.

Explain that 88(a) of the SBA act authorizes SBA to
serve as a prime contractor in meeting the
requirements of Federal agencies. SBA in turn sub-
contracts with small businessesthat are at least 51%
owned by one or more persons who are both socialy
and economically disadvantaged. The programisin-
tended to provide such firms an opportunity to develop
into experienced, strong competitors for future
contracts after they "graduate” from the 8(a) program.

b. To take best advantage of the 8(a) program—
» Research 8(a) firmsthat have the potential
of meeting your organization's needs.
* |dentify the best such 8(a) firms.
» Be proactivein seeking out and utilizing
those firms.

Transition: Unfortunately, no 8(a) firms can
meet our Smokestack upgrade requirement.
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The Presolicitation Phase

TOPIC: 6.4.1.4 COMPETITION REQUIREMENTS & 6.4.1.5
UNSOLICITED SOURCES
Ref. Pages 6-33t0 6-35

Objective: When you finish Section 6.4.1.4, your students must be able to:
e Define “Full and Open Competition” (FAOC).
» Describe when “Other Than Full and Open Competition” is permitted.
» Describe several of the factorsin considering unsolicited proposals.
» Define “FAQOC after the exclusion of sources’.

Time: 1:30 — 20 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define"Full and Open Competition”.
All responsible sources are permitted to compete.

b. List exceptions to the requirement for
FAOC—

» Small purchases.
D » 8(a) acquisitions—although there are
requirements for competition between 8(a)
firms for some acquisitions.

ﬁ » Seven statutory exceptions.

c. Show VG 6-10: Thisisan interactive view-
CM | graphthat lists severa phrasesthat either alow for
6-16 | other than FAOC or do not allow for other than
FAQOC. Have students identify which statutory
authority would alow for other than FAOC.

The correct answers are indicated by an "*".

OTHER THAN FAQOC
1. Publicinterest "*"
2. Unusua and compelling urgency "**"
3. Only one responsible source and no other supplies/services will satisfy agency require-
ments "*"
4. Only one bid submitted

5. National security "*"
6. Price reasonableness cannot be determined VG 6-10/CM 6-16
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Lesson 6

TOPIC: 6.4.1.4 COMPETITION REQUIREMENTS & 6.4.1.5
UNSOLICITED SOURCES (CON'T)

Ref.

Steps In Presenting The Topic

d. Refer studentsto Exhibit 6-18. Read aoud the
first exception—"Only one responsible source and
no other supplies or services will satisfy agency
requirements’ Draw their attention to the last ex-
ample for this exception:

“The contract isin response to an unsolicited research
proposal.”

e. Define unsolicited proposal:

A written proposal that is submitted to an agency on
theinitiative of the submitter for the purpose of obtain-
ing a contract with the Government and whichisnot in
response to aformal or informal request.

f. Warn studentsthat, if presented with an alleged
“unsolicited proposal,” do not assume that you
can make a noncompetitive award.
For instance, FAR §15.507 forbids a noncompetitive
award if the unsolicited deliverable:
» Closely resembles arequirement for a
pending competitive acquisition.
* |snot innovative and unique.
* |savailable without restriction from another
source.

g. Describe FAOC after the Exclusion of
Sources.

Even when FAOC isrequired, the FAR occasionally
permits COs to exclude some sources from
competing. The most common example: set-asides.
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The Presolicitation Phase

TOPIC: 6.4.1.4 COMPETITION REQUIREMENTS & 6.4.1.5
UNSOLICITED SOURCES (CON'T)

h. Recap of the Question for Section 6.4.1:
“Who should you allow to compete for the
procurement?”’

Answer: We have decided to limit competi -
tion to business concernsin labor surplus ar-
€as.

I. Ask the Recorder to write this answer on page
CM 6-3 of hig’her book.
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Lesson 6

TOPIC: 6.4.2 SELECTION FACTORS
Ref. Pages 6-36 to 6-40

Objective: When you finish Section 6.4.2, your students must be able to:
» Recognize atypical setting for determining the evaluation factors for an acquisition.
» State the related business question.
o List 3 potential types of evaluation factors.
» Define“price-related” factors and their purpose.
» Listtypical price-related factors.
» Describe technical evaluation factors and their purposes.

Time: (20 minute break before) 2:10 — 45 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

r-‘ a Present the Setting:
oy |

“Our acquisition will be made on the basis of
full and open competition after the exclusion of
sources outside of labor surplus areas.”

b. Present the Question:

“What factors should you apply in selecting a
competing offeror for award?’

c. List potentia evauation factors:
1. Leasevs. Purchase.
2. Price-Related.
3. Technicd.

d. Stressthat all evaluation factors must be stated
in the solicitation—section M of the Uniform
E Contract Format.
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The Presolicitation Phase

TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Ref.

?

Steps In Presenting The Topic

e Question: Inthe Smoketown case, should we
lease the Smokestack upgrades, or should we buy
them? [Solicit answers from the class before
providing your own]

Answer: When acquiring equipment, thisisthe first
issue in sourcing the requirement. However, we also
have the option of |etting the market decide the
guestion for us. That is, we can ask the vendorsto
submit offers to sell the equipment to us and also of -
ferstoleaseit. The Government then can pick the of-
fer that entails the lowest total cost over the useful life
of the equipment.

In the Smoketown scenario, however, the upgrades are
definitely something to buy—not |ease—because, as
upgraded, the equipment is a more or less permanent
fixture.

f. Tell the students that the next issue concerns the
evaluation factors that Strong Jones should
include in the solicitation as the basis for selecting
an offeror.

g. Define price-related factors and state their pur-
pose;

Price-related factors are used to adjust the "sticker
price" of an offer to reflect additional costs of acquir-
ing and owning the offered deliverable. By using
price-related factors, COs can identify and select that
offer which would result in the lowest total cost to the
Government over the deliverable's useful life.

h. Present examples of price-related factors:

Energy efficiency—the Government may take into ac-
count the fact that Brand A's eectric bill would run
$500 more ayear than Brand B's. In that case, the
Government may buy Brand B even if Brand A's
sticker priceis $200 less.

For other commonly used price-related factors, refer
the students to Exhibit 6-19 on page 6-38 of the text
reference.
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TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Lesson 6

Ref.

Steps In Presenting The Topic

I. Define technical factors and state their purpose:
Any evaluation factors that are not price-rel ated.

Technica factors are used to minimize the business
and technical risksinherent in acontract. At times,

such risks outweigh price as afactor in making award.

Technical factors give an edge to those offerors which
have the best potentia for successfully completing the
work.

J. Present the two basic issues in reviewing pro-
posed technical factors:

» Arethefactorsreiable (i.e., would
comparable evaluators apply them
consstently?)

» Arethefactorsvalid (i.e., would afirm
ranking highest on the factorsin fact have
the highest probability of successfully per-
forming the work?)

k. Present examples of technical factors:

Which brain surgeon would you rather hire—the sur-
geon who offers a cut rate price or the surgeon whose
patients have had the highest survival rate? In thisex-
ample, patient survival rates represent atechnical eval-
uation factor.

See Exhibit 6-20 on page 6-39 for examples of techni-
cal evauation factors.

|. Present two ways of applying technical factors:

* Ona*“go/no-go (i.e., pass/fail) basis.”
» Torank proposals.
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The Presolicitation Phase

TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Ref.

o

CM
6-12

Steps In Presenting The Topic

m. Distinguish acquisitions based on “lowest
price” from acquisitions based on “greatest
vaue”

* When technical factors are used only on a*go/no-go

basis’ to identify technically acceptable offers, then
award is based on “lowest price.”

When technical factors are used to rank proposals,
then award is based on “greatest value” — in which
case, the selection official—consistent with the
solicitation's evaluation factors and method of award
provisions—weighs the technical merits of each
proposal against itsprice.  When merited by its
technical superiority, selection officials can select an
offer for award even if its price is higher than that of
other offersin the competitive range.

n. Ask the studentsto read pages 6-37 to 6-40 in the
text/reference. Also tell the classto read the Market
Report, Sections VII (Commercial Terms) and
VII1 (Concerns About Quality).

Instructor Notes

EXCERPTS FROM THE MARKET REPORT (CM 6-12)

VIl. Commercial Terms:

Reportedly, most of the sales have been on afirm fixed price basis. Most of the offerors ad-
vertise maintenance and repair services as separately priced options. Chemicals are supplied
under indefinite delivery, “price per liter” arrangements.

* % % * %

VIIl. Concerns About Quality

The upgrade packages are relatively new to the market and vary significantly from manufac-
turer to manufacturer. Hence, the track record of the upgradesis still largely unknown.

For example, there are no good data on such aspects of performance as system life, reliability,
or maintainability. And, while asindicated above, five firms claim that their upgrade packages

satisfy the new EPA standards, these claims are largely based on experimental prototypes.

Shortages of skilled labor may a so lead some companies to employ relatively inexperienced

and undertrained labor. Thisisof particular concern when it comesto installing the upgrade at

the plant site. A faulty job of installation could allow pollutants to bypass the scrubbers and

filters.
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TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Lesson 6

Ref.

&t

Steps In Presenting The Topic

0. Show VG 6-11 Evaluation Factors (CM 6-17)

Instructor Notes

N

CoNou~wO R

Expected Life

Technical approach

Installation Capability
Operating costs

Scheduling of work

Experience

Qualifications of Key Personnel
Mean time between failures

. Maintenance and Repair

10. Buy American Act

EVALUATION FACTORS

Price Related Technical

VG 6-11/CM 6-17

p. Break studentsinto groups. Task them to:

1.

|dentify price-related factors (by entering X's
in the Price Related column).

|dentify technical factors (by entering X'sin
the Technical Evaluation column).

|dentify factors that Strong Jones, the CO,
should use in buying the Smokestack
upgrade kits. Invite the classto brainstorm
and consider factors over and above those
on pages CM 6-17.

Decide whether to acquire the upgrade kits
on the basis of “lowest price” or “greatest
vaue.”
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The Presolicitation Phase

TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

D CM 6-17. Instruct the studentsto circle each factor

g. After reassembling the class, go through the
list of factors one by one. For each factor, ask a

different group to report:
1. Whether they classified the factor as price-related or
technical.

2. Whether or not the group would recommend the
factor to Strong Jones in buying Smokestack up-
grade kits.

Refer the students to their copy of VG 6-11 on page

that the class recommends for acquiring the
Smoketown upgrades.

1

[]

2.

EVALUATION FACTORS

Price Related Technical

Expected Life X
Instructor notes: What if FIRM A'sfilter and pump generaly last 5 years, but FIRM B's

filter and pump on average lasts 10 years before needing to be replaced. If FIRM A's
sticker price isthe same as FIRM B's, whose equipment would you buy? Should “life
expectancy” influence our view of the two company's sticker prices?

Technica gpproach X

Instructor notes: Can FIRM A demonstrate that its technical approach to pollution control
has a higher probability of meeting the EPA standards than the approaches of itsrivals?
Should this be a factor in making the selection?

Installation capability | X

Instructor notes: Thetighter the fit between the filter and the smokestack, the more effec-
tivethefiltration. If would-be offerors differ in their ability to install filters, should this be
afactor in making the selection?
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4.

10. Buy American Act X

Lesson 6

Operating costs X

Instructor notes: Every month, the Chemical Tank must be refilled. Suppose the monthly
cost of FIRM A's chemicalsis $5,000, but the monthly cost of FIRM B's chemicalsis
$35,000. If FIRM A's sticker price isthe same as FIRM B's, whose upgrade kit would
you buy? Should “operating costs’ influence our view of the two company's sticker
prices?

Scheduling of work X

Instructor notes. Given the high demand for the upgrades, scheduling might be ared
problem. Should we give some degree of preference to acompany that start work on the
Smoketown Plant earlier rather than later in the year? Bear in mind that Mark Smith only
has 3 years to meet the new EPA standards.

Experience ’ X

Instructor notes: Some firms have more experience than others in the pollution control
game. Arethe most experienced firms more likely to provide equipment that in fact meets
EPA standards?

Qualifications of Key Personnel ‘ X

Instructor notes: Shortages of skilled labor have been reported. If FIRM A can
demonstrate that the employees it will assign to the SMOKETOWN upgrade are consider-
ably more qualified than those of itsrivals, should personnel qualifications be afactor in
making the selection?

Mean time between failures ‘ X

Instructor notes. Every time the Pump breaks down, the Smoketown Plant loses the
smokestack and must cut back on its daily schedule. Should “meantime between failures’
be afactor in making the selection for award?

Maintenance and Repair X

Instructor notes: Should the expected costs for maintaining and repairing the Filter and
Scrubber be afactor in evaluating proposed prices?

Instructor notes: We are contracting for supplies to be used within the U.S. Given that
decision, the FAR requires Strong Jones, the CO, to insert the provision at 52.225-1, Buy
American Certificate, and the related clause at 52.225-3, Buy American Act—Supplies, in
the solicitation for the Smokestack upgrade. This provision and clause function asatrip
wire, raising aflag if any company triesto sell us an imported filter and pump. If FIRM
A indicates on the Buy American Certificate that its filter and pump are manufactured in
Paraguay, then firms that offer Made-In-Americafilters and pumps will be entitled to a
6% edgein price (if thefirmis alarge business outside alabor surplus area) or a 12% edge
in price (if the firm isa small business or labor surplus area concern.)

[0 On the other hand, these Buy American Act restrictions would not apply to an
acquisition of an “end product” of the magnitude of this scenario from countries or
instrumentalities designated under the “Trade Agreements Act ” of 1979.
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The Presolicitation Phase

TOPIC: 6.4.2 SELECTION FACTORS (CON'T)

Ref.

‘i‘.l.

——"1

Steps In Presenting The Topic

r. After finishing with the factors on page CM 6-
17, ask the classif any group would recommend
other factors over and above those in their class-
room materials. If any are volunteered, add those
to the flipchart.

s. Based on technical factors recommended for
the Smokestack upgrade, ask the class whether its
factors should be applied on a“go/no-go basis’ or
should be used to rank incoming offersfor a
selection on “greatest value.”

Record that decision on the flipchart.

t. Recap of the Question for Section 6.4.2:
“What factors should you apply in selecting a
competing offeror for award?’

Answer: [State the class decision on whether
to select on “lowest price” or “greatest

value.”] Based on that decision, Jones selected
the evaluation factors for award which you
circled on page CM 6-17.

u. O0Ask the Recorder to record this answer.
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TOPIC: 6.43 METHOD OF PROCUREMENT

Ref. Pages 6-40 to 6-44

Lesson 6

Objective: When you finish Section 6.4.3, your students must be able to:
» Recognize atypica setting for determining the method of procurement.
» State the related business question.
e List the different methods of procurement.
» Lig criteriafor selecting each method.

Time 2:55— 20 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the Setting:

“Selection for award will be competitive. The
CO, Strong Jones, has identified the factors
that will be applied in making the selection.”

b. Present the Question:

“Which method of procurement will best
serve the Government's need?’

c. Present the Choices:
» Small Purchase
» Sealed bidding
» Negotiations
» Two-step sealed bidding

d. Define“Small Purchase’ .

Acquisition of supplies, nonpersonal services, and
construction in the amount of $25,000 or less through
the “simplified procedures’ (e.g., imprest funds, pur-
chase orders, and blanket purchase agreements) pre-
scribed in Part 13 of the FAR.
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The Presolicitation Phase

TOPIC: 6.43 METHOD OF PROCUREMENT (CON'T)

Ref.

g.

Steps In Presenting The Topic

e. Present the basic stepsin Sealed Bidding:

Publicize the proposed action.
Issue an Invitation for Bids.
Receive sealed bids from bidders.
Publicly open the sealed bids.

Award to the low, responsive, responsible bidder—
Explain that the low bid priceisthe "evaluated" low
price; that is, price-related factors have been applied.

f. Present the basic steps in competitive
negotiations.

Publicize the proposed action.
Issue a Request for Proposals.
Evauate proposals (technical and price).

Establish a"competitive range" that consists of pro-
posals that have a reasonable chance of being selected
for award.

Hold discussions with offerors in the competitive
range.

Request best and final offers from the offerorsin the
competitive range.

Award a contract based on price and the other evalua-
tion factors stated in the RFP.

Define Two-Step Sealed Bidding :
Step 1. Solicit and discuss technical proposals.

Step 2: Solicit sealed bids from offerors whose fina
technical proposals are acceptable.

Show VG 6-12 —Conditions for the Use of

h.
f\ Sedled Bidding.

Instructor Notes

CONDITIONS FOR THE USE OF SEALED BIDDING

Expectation of receiving more than one sealed bid
Sufficient time to prepare an IFB, receive and evaluate bids, and make award

Competition solely on price and price-related factors—no technical ranking factors
No discussions necessary

VG 6-12
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Lesson 6

TOPIC: 6.43 METHOD OF PROCUREMENT (CON'T)

Ref.

R

Steps In Presenting The Topic

i. Leaving VG 6-12 up, ask the students to determine
which method of procurement should be used in the
Smoketown Scenario.

j. Select aGroup and go over conditionsin VG 6-12:

» Expectation of more than one offer? Yes

o Sufficient time? Yes

» Competition on price and price-related factors alone?
Yesor No (depending on answer to the question
in 6.4.2). (Note—if the group decided to use
technical factors on a go/no-go basis alone, the an-
swer would be yes).

» Need for discussions? Yes. Giventhe Market
Report and the use of a performance specification, we
know (1) that offerorswill propose different solutions
for meeting the EPA standards and (2) that none of
the solutionsis certain to succeed. Hence, Strong
Jones—with assistance from Mark Smith—will
probably need to discuss each offeror's technical
proposal and capability—both to ensure that Smith
has a sufficient understanding of the offer and offeror
to apply technical evauation factors and (2) to identify
any technical deficienciesthat might be corrected in
best and final offers.

* Could two step sedled bidding be used? Potentially
yes. If discussions can be limited to the issue of
technical acceptability, and competition will be on
price and price-related factors alone.

k. Recap of the Question for Section 6.4.3:
“Which method of procurement will best serve the
Government's need?’

Answer : For the purposes of this course,

Strong Jones has decided to negotiate—based
on the probable need for such discussions with the
offerors. Note, however, that the clause at FAR
52.215-15 (Contract Award) would allow Jonesto
“award without discussions’, if acceptance of the
most favorableinitial proposal would result in the
lowest overall cost to the Government at afair and
reasonable price.

|. Ask the Recorder to record this answer.
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The Presolicitation Phase

TOPIC: 6.44 PROCUREMENT PLANNING

Ref. Pages 6-44 to 6-47

Objective: When you finish Section 6.4.4, your students must be able to:
» Recognize atypical setting for planning the procurement.
» State the related business question.
« Define procurement planning.
» List typical elements of a procurement plan.
 Distinguish ordinary procurement plans from formal source selection plans.

Time: 3:15— 15 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the Setting:

“We have made a number of critical deci-
sions—the specification to be used, the extent
of competition, the factorsto be applied in se-
lecting an offeror for award, and the method of
procurement.”

. Present the Question:

“What milestones will be tracked in soliciting
and eva uating offers? Who will participate on
the source selection team? What roles, re-
sponsibilities, and milestones will be assigned
to each participant?’
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Lesson 6

TOPIC: 6.44 PROCUREMENT PLANNING (CON'T)

Ref.

?

Steps In Presenting The Topic

c. Question: “What items do you think should be
included in aprocurement plan?’ [Solicit answers
from the class before providing your own]

Potential Answers:

» The PR and documentation of discussionswith
the requiring activity regarding the PR.

 Decisions on extent of competition.

» Sdection factors.

* Method of procurement.

» Milestones for awarding the contract.

* Responsihilities.

 Clearances, concurrences, and approvals.

* Preliminary decisions on terms and conditions
for the contract (which we will pick upin
Lesson 7).

* Preliminary decisions on contract
administration tasks, milestones, and
responsibilities (which we will pick up in
Lesson 8).

d. Explainthat Federal agencies often develop
“formal source selection” plansfor large, expensive,
negotiated acquisitions.

e. Question: “What's different about a procurement
plan when a decision has been made to use formal
source selection procedures?’ [Solicit answers from
the class before providing your own|

Answer : Usually in aformal source
selection—

1. Thereisadesignated Source Selection Authority—
generaly not the CO.

2. A Source Selection Board (or like organization) is
established. The Board is responsible for evaluating
proposals and reporting findings and recom-
mendations to the Source Selection Authority.

f. Stressthat, regardless of whether the procurement

planisformal or informal, written or not, akey issue
is one of milestones.
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The Presolicitation Phase

TOPIC: 6.44 PROCUREMENT PLANNING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

F-'q g. Show VG 6-13 and 6-13ac Milestones. Listed on
_‘. this viewgraph are potential milestones.

CM
6-18 | h. Ask the studentsto:

1. Identify the one milestone that does not apply to

[] the Smoketown scenario.
2. For each milestone, identify the responsible
ﬁ party (e.g., CO, contractor, tech rep, and any
others).

POTENTIAL MILESTONES

Milestones tracked when soliciting and evaluating offers
Complete RFP

Forward CBD synopsis

Mail RFP

Submit by closing date

Open bids

Complete price analysis

Complete technical anaysis

Rank offers on technical factors

Establish initial competitive range

10. Begin discussions

11. Conclude discussions

12. Due date for BAFOs

13. Rank BAFOson technical factors

14. Identify the top ranked BAFO based on both technical factors and price
15. Recommend award to the SSA

16. Prepare contract

17. Execute contract.

6-13 and 6-13a/CM 6-18

CoNOOUA~AWNE

Note--the only milestone that definitely would not apply to the Smoketown scenario: 5

CO: Milestones 1-3, 6, 9-11, 14-17
Contractor: 4 & 12
Technical Representatives 7-8 & 13. Also may play arolein 10, 11, and 15.

Other: Often a separate official isresponsible for opening bids (5). A cost/price analyst may

lend a hand both in analyzing proposed prices (6) and even in the conduct of discussions with
offeror representatives (6, 10, & 11). If a Source Selection Authority has been appointed, that
official may also play arole in some of these decisions (e.g., 9).
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Lesson 6

TOPIC: 6.44 PROCUREMENT PLANNING (CON'T)

Ref.

Steps In Presenting The Topic

I. Based on their answers, inform the class that
the Government players constitute the “source
selection team” for the procurement.

. Recap of the Question for Section 6.4.4:
“What milestones will be tracked in soliciting and
evaluating offers? Who will participate on the
source selection team? What roles, responsi-
bilities, and milestones will be assigned to each
participant?’

Answer : Jonesincluded the applicable mile-
stones from the list on page CM 6-18. For
each milestone, Jones identified aresponsible
party and has asked them to join the source
selection team. Among others, Jones recruited
Mark Smith for technical support.

k. Ask the Recorder to record this answer.
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RECAP OF LESSON 6
a. Show VG 6-14 and leaveit in view during the
[] recap.
Deter mination of Initiating the Analysisof Re- | | | Sourcing |
Need Procur ement quirement
Determination of Processing the PR Analysis of Extent of Competition
Need Purchase Requests | Requirements Regquired Sources
Forec_asti ng Funding Specifications Set-Asides
Requirements Statements of Work | 8(a) Procurements
Acquisition Planning | Market Research Services Competition Requirements
Market Research Unsolicited Proposals
Selection Factors
Lease vs. Purchase
Price Related Factors
Technical Evaluation
Factors
Procurement Method
Method of Procurement
Procurement Planning
Procurement Plans
VG 6-14
b. Ask the Recorder to report the Business
Questions that were addressed in Lesson 6. For
each Issue, have the Recorder also report the cor-
responding Answer for the Smoketown Scenario.
[| See the next page for our recap.
See |G page 6-64 for the Trangition to Lesson 7.
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Lesson 6

0 LESSON 6 BASIC BUSINESS QUESTIONS
(CM 6-2 and 6-3)

6.1 Determination of Need—What does the Government need, and how can
the Government best meet the need?

The Government needs to reduce Smoketown's emissions by at least 20%.
We considered 4 options. Based, in part, on data supplied by Strong Jones,
Mark Smith:
» Sdlected the alternative of upgrading existing pollution control equipment,
and
» Worked with Jones on a plan for the acquisition.

6.2.1 Processing the Purchase Request—Isthe PR acceptable as the basis for
the procurement and what are the stepsin initiating the procurement.

Asthefirst step in initiating the procurement, Strong Jones critiqued Mark
Smith's Purchase Request for upgrading pol lution control equipment,
obtained corrections from Mark, checked the availability of funds, and ac-
cepted the corrected PR.

The CO's next steps are to establish the contract file, update the tracking sys-
tem, control information about the upcoming acquisition, and assign the PR to
a Contract Specidigt.

6.2.2 Market Resear ch—Wheat facts do you need about the requirement and the
market to make good business decisions and where do you get these facts?

We identified the facts that Strong Jones needs to make good business
decisions on the Smokestack upgrade. We identified potential sources of
those facts. Based on our advice, Strong Jones researched the market for
upgrades and prepared a market report.

6.3 Analysisof Requirement—How can the Government's requirements be
stated so as to yield the best market response?

Strong Jones:

1. Decided to use a performance specification.

2. Reviewed Mark Smith's language for the proposed spec, making it tight
enough to exclude the “ WASH-OUT 's” but not so tight as to hand the award
to CLEANCO.
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The Presolicitation Phase

3. Determined that Mark Smith's requirement would be classified asa
supply, rather than as a service, contract.

6.4.1 Extent of Competition—Who should you alow to compete for the
procurement?

Jones decided to limit competition to business concerns in labor surplus ar-
eas.

6.4.2 Selection Factors—Wheat factors should you apply in selecting a
competing offeror for award?

[ State the class decision on whether to select on “lowest price” or “ greatest
value.”] Based on that decision, Jones selected the evaluation factors for
award which you recorded on page CM 6-17.

6.4.3 Method of Procurement—Which method of procurement will best serve

the Government's need?
Strong Jones has decided to negotiate.

6.4.4 Procurement Plans—What milestones will be tracked in soliciting and
evaluating offers? Who will participate on the source selection team? What
roles, responsibilities, and milestones will be assigned to each participant?

Jones included the applicable milestones from the list on page CM 6-18. For
each milestone, Jones identified a responsible party and has asked them to
join the source selection team. Among others, Jones recruited Mark Smith
for technical support.

TRANSITION TO LESSON 7

a. Inform the class that tomorrow, as part of
Lesson 7, Strong Jones will solicit offersto
supply the Upgrade Kits, evaluate those offers,
and make an award.

b. Assign Chapter 7 in the Text/Reference as the
night's reading.
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OVERVIEW OF LESSON 7

Starting

TOPIC Time Minutes Page
WEDNESDAY
INTRODUCTION TO LESSON 7 8:00 15 7-1
7.1 SOLICITATION 8:15 15 7-2
7.1.11 CONTRACT TYPES 8:30 30 7-7
7.1.1.3 FINANCING 9:00 30 7-12
7.1.1.4 USE OF GOVERNMENT PROPERTY 9:30 15 7-17
7.1.15 BONDS 9:45 15 7-20
BREAK 10:00 20
7.1.1.6 SOLICITATION 10:20 20 7-22
7.1.2 SOLICITING OFFERS 10:40 5 7-25
7.1.21 PUBLICIZING PROPOSED 10:45 15 7-26

PROCUREMENTS
7.1.22 PREAWARD INQUIRIES 11:00 30 7-30
LUNCH 11:30 60
7.1.2.3 PREBID/PREPROPOSAL 12:30 10 7-32
CONFERENCES

7.1.24 AMENDING AND CANCELLING 12:40 10 7-33
7.1.25 SOLICITATIONS
7.2 EVALUATION (SEALED BIDDING)12:50 5 7-36
7.2.1 PROCESSING BIDS 12:55 10 7-38
7.2.2 TIME EXTENSIONS FOR BIDS 1:.05 5 7-39
7.2.3 LATE BIDS 1:10 10 7-40
7.2.1.4 BID PRICES & RESPONSIVENESS 1:20 40 7-41
7.2.15
BREAK 2:00 20
7.3 EVALUATION (NEGOTIATION) 2:20 5 7-47
7.3.1.1 PROCESSING PROPOSALS 2:25 5 7-49
7.3.1.2 TECHNICAL EVALUATION 2:30 10 7-50
7.3.1.3 PRICE OBJECTIVES 2:40 10 7-51
7.3.1.4 COST AND PRICING DATA 2:50 10 7-53
7.3.15 AUDITS 3:00 5 7-54
7.3.1.6 COST ANALYSIS 3:05 25 7-55
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OVERVIEW OF LESSON 7 (CON'T)

THURSDAY
7.3.1.7 EVALUATING OTHER TERMS 8:00 10 7-59
AND CONDITIONS

7.3.1.8 COMPETITIVE RANGE 8:10 10 7-62
7.3.2 DISCUSSIONS 8:20 5 7-64
7321 FACTFINDING 8:25 5 7-65
7.3.22 NEGOTIATION STRATEGY 8:30 10 7-66
7.3.2.3 CONDUCTING NEGOTIATIONS 8:40 20 7-67
7.4 AWARD 9:00 5 7-69
7411 MISTAKES IN OFFERS 9:05 10 7-71
7412 RESPONSIBILITY 9:15 25 7-74
BREAK 9:40 20

7413 SUBCONTRACTING GOALS 10:00 10 7-79
7414 PREPARING AWARDS 10:10 10 7-81
142 EXECUTING AWARDS 10:20 5 7-84
7421 AWARD 10:25 5 7-85
7422 DEBRIEFING 10:30 10 7-86
7.4.3 PROTESTS 10:40 20 7-88
744 FRAUD & TRANSITION 11:00 30 7-90
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Lesson 7

TOPIC: INTRODUCTION TO LESSON 7

Ref: Page7-1

Objective: When you finish thisintroduction, your students must be able to:
 List the principal functions of the Solicitation-Award phase

Time: 8:00 AM — 15 Minutes

Method: Lecture

LESSON PLAN

Ref.

ﬁ a Show VG 7-1: Solicitation-Award Phase.

CM

7-310 | ¢ Select aclass member to record answers to the
74 | questions. (That class member will recap the Q& As
at the end of the Lesson.)

b. Refer the classto CM pages 7-3 and 7-4. State
|:| that, during the course of Lesson 7, “we will address
each of these questionsin turn”.

Steps In Presenting The Topic Instructor Notes

Functions*

Related Business Questions On Pages CM 7-3 and 7-4

| Solicitation | 7.1.1 What terms and conditions should be incorporated in the solici-

Evaluation—
Sealed Bidding

Evaluation—
Negotiation

|  Award

*(From VG 7-1)

tation?

7.1.2 How can you best communicate the Government's need to the
market, and how should you respond to feedback from the market on
the solicitation?

7.2 Which, if any, of the submitted bids should be considered for
award?

7.3.1 Which, if any, of the submitted proposals should be considered
for award, and what needs to be discussed with the offerors?

7.3.2 What strategies and tactics will you employ in discussing pro-
posals with offerors, and how can you obtain and evaluate Best and
Final Offers?

7.4.1 Istheofferor in line for award responsible, and is the offer free
of any clerical or other mistakes?

7.4.2 How should the contract be executed and announced?
7.4.3 How can any protests of the award be resolved?

7.4.4 Hasthere been any evidence of fraud or other misconduct in
awarding the contract?
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Solicitation-Award Phase

TOPIC: 7.1 SOLICITATION

Ref: Pages7-2 and 7-3
Objective: When you finish Section 7.1, your students must be able to:

» Define“solicitation”, “contract clause”, and “solicitation provision.”

Recognize atypica setting for preparing solicitations.
State the basic business question.

List the two principal stepsin soliciting offers.

Time: 8:15— 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic

;’\ a. Show VG 7-2: Solicitation.

Instructor Notes

| Solicitation | Evaluation— Evaluation— |

Award

Sealed Bidding Negotiation

Terms and Conditions
Contract Types

Letter Contracts
Contract Financing

Use of Gov't Property &
Supply Sources

Bonds (Need for bonds)
Solicitation Preparation

Soliciting Offers
Publicizing Proposed
Procurements

Prebid/Preproposal
Conferences

Amending Solicitations
Cancelling Solicitations

VG 7-2




TOPIC:

7.1 SOLICITATION (CON'T)

Lesson 7

Ref.

Page

d.

e

Steps In Presenting The Topic

Present the Setting:

“We have a Purchase Request from Mark Smith
and a procurement plan that documents the
presolicitation deci sions made by Strong Jones,
the CO.”

Present the Basic Business Question:

“What terms and conditions should be incorpo-
rated in the solicitation?’

List the Steps:
1. Sdect terms and conditions for the solicitation.
2. Solicit offers.

Define “ Solicitation”

Salicitations consist of (@) adraft contract and (b) so-
licitation provisions. The draft contract includes a
“Schedule” —which describes the requirement—and
Contract Clauses.

In sealed bidding, solicitations are called I nvitations
for Bids (IFBs). In negotiated acquisitions, solici-
tations are called Requestsfor Proposals (RFPs).

f. Define“Contract Clause” and “ Solicitation

Provision.”

Contract clauses state the rights and obligations of par-
ties to the contract following award.

Solicitation provisions tell offerors how to prepare and
submit offers. Solicitation provisions also describe the
evaluation of offers and the offeror'sright to protest

award. Provisions are not part of the resulting con-
tract.

7-3
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Solicitation-Award Phase

TOPIC: 7.1 SOLICITATION (CON'T)

Ref.

CM
7-5
and
7-6

Steps In Presenting The Topic

g. Have the students turn to page C M 7-5 and lead
them through the FAR Provision & Clause Matrix.
Notes:

Federd solicitations often contain literally hundreds of
provisions and clauses—many incorporated by refer-
ence.

Several FAR clauses and provisions are required in all
IFBsand RFPs (i.e., “boilerplate”).

Others are “required when applicable’ or are
“optiona.” The CO must identify the clauses and
provisions apply to the acquisition at hand.

h. Point to the Clause at 52.216-1 in the Provision and
Clause matrix.

Note that this Clause is Required-When-Applicable.

I. Have the studentsturn to page C M 7-6 and read the
text of the clause at 52.216-1 and related instructions.
Ask: “Should Strong Jones incorporate this clausein
the RFP for upgrading the Smoketown plant emission
controls?’ [Yes|

j. Tdl the students that, in this course, we will review
only afew of the many possible provisions and
clauses that might apply to Mark Smith's requirement.
Specificaly, we will consider terms and conditions
related to:

» Type of contract

* Providing Gov't financing for the work

* Furnishing Government property for the work

» Requiring the contractor to furnish abond

7-4
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52.301 Solicitation provisionsand contract clauses (M atrix).
Key: Principle type and/or purpose of contract:
P or C = Provision or Clause FP SUP = Fixed-Price Supply COM SVC = Communication Services
IBR = IsIncorporation By Reference CR SUP = Cost-Reimbursement Supply DDR = Dismantling, Demolition, or Removal
authorized? FPR&D = Fixed-Price Research & Development of Improvements
UCF = Uniform Contract Format Section, CRR&D = Cost-Reimbursement Research & Development A-E = Architect-Engineering
when applicable FPSVC = Fixed-Price Service FAC = Facilities
CR SVC = Cost Reimbursement Service IND DEL = Indefinite Delivery
R =Required FP CON = Fixed-Price Construction TRN = Transportation
A = Required-When-Applicable CR CON = Cost Reimbursement Construction SP = Small Purchases
O =Optiona T&M LH = Time & Material/Labor Hours UTL SVC = Utility Services
Vv =Revision LMV = Leasing of Motor Vehicles
P Principle Type and/or Purpose of Contract
Provision or Clause Prescribed |or| IBR | UCF FP| CR| FP| CR| FP| CR| FP | CR |T&M COM IND uTL
In C SUP| SUP[R&D|R&D| SVC| SVC|CON|[CON| LH [LMV| SVC|DDR| A-E | FAC|DEL | TRN| SP | SVC
52.216-1 Type of Contract. 16.105 P| Yes| L A A A A A A A A A A A A A A A A A
52.216-2 Economic Price Adjustment—
Standard Supplies. 16.203-4(a) C| No | (0] (0] (6]
52.216-18 Ordering. 16.505(a) C| Yes| | A
52.216-19 Delivery-Order Limitations. 16.505(b) C| Yes| | A
52.216-20 Definite Quantity. 16.505(c) C| Yes| | A
52.216-21 Requirements. 16.505(d)(1) C| Yes| | A
52.216-22 Indefinite Quantity. 16.505(€) C| Yes | A
52.228-1 Bid Guarantee. 28.101-3(b) C| Yes| | A A A A A A A A A A A A A A A A A A
52.228-2 Additional Bond Security. 28.106-4 C| Yes| | A A A A A A A A A A A A A A A A A A
52.232-1 Payments. 32.111(3)(1) C| Yes| | R R R A A A
52.232-12 Advance Payments. 32.412(a) C| No | A A A A A A A A A A A A A A A A A A
52.232-13 Notice of Progress Payments. 32.502-3(a) P| Yes| L A A A A A A A A A
52.232-14 Notice of Availability of
Progress Payments Exclusively
for Small Business Concerns. 32.502-3(b)(2) P| Yes| L A A A A A A A A A
52.232-15 Progress Payments Not
Included. 32.502-3(c) P| Yes| M A A A Al A Al A| A
52.232-16 Progress Payments. 32.502-4(a) C| Yes| | A A A Al A Al A Al Al A]| A
52.245-2 Government Property (Fixed
-Price Contracts). 45.106(b)(1) C| Yes| | A A A A A A A A A
FEDERAL ACQUISITION REGULATION (FAR) 52-SAMPLE



Solicitation-Award Phase

EXCERPTS FROM
FAR PARTS 16 (TYPES OF CONTRACTS) AND 52

SUBPART 16.1—SELECTING CONTRACT TYPES

16.105 Solicitation provision.

The contracting officer shall complete and insert the provision at
52.216-1, Type of Contract, in requests for proposals and in requests for quo-
tations unless the solicitation is for (a) asmall purchase (see Part 13) or (b) in-
formation or planning purposes (see 15.405).

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* k * %k x %

52.216-1 Type of Contract.

As prescribed in 16.105, complete and insert the following provision in
requests for proposals (RFP' s) and requests for quotations (RFQ’s), unless the
solicitation isfor (a) asmall purchase (see Part 13) or (b) information or plan-
ning purposes (see 15.405).

TYPE OF CONTRACT (APR 1984)
The Government contemplatesawardof a. ........ [Contracting
Officer insert specific type of contract] contract resulting from this solicitation.

(End of provision)
(R 3-501(b) SecL (iv))
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Lesson 7

TOPIC: 7.1.1.1 CONTRACT TYPES; 7.1.1.2—LETTER CONTRACTS
Ref: Pages 7-4to 7-9

Objective: When you finish Section 7.1.1.1, your students must be able to describe:
* Thetwo basic types of compensation arrangements (Fixed Price & Cost
Reimbursement).
» Typesof ordering arrangements.
» Stepsin deciding which type of contract to solicit.
« Related clauses and provisions.

Time: 8:30 — 30 Minutes
Method: Lecture/Discussion, Roleplay #1, and a Group Exercise.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define types of compensation arrangements:

» Fixed Price—the contract stipulates a fixed sum of
money to be paid the contractor as consideration for
performance. Stressthat the contractor is obligated to
deliver an acceptable product for the agreed-to price,
no matter how much its costs the contractor.

« Cost Reimbursement—the Government reim-
burses the contractor for the alowable costs of per-
formance as or after they areincurred. Stressthat the
contractor isonly obligated to make a“good faith” ef-
fort within the estimated cost—and may not continue
performance once the money runs out.

b. Define types of ordering arrangements.

 Definite Quantity/Definite Delivery—the
contract isfor 100 widgets, 50 to be delivered by July
1 to the Oshkosh Federal Warehouse and 50 by
August 1 to the Dayton Federal Warehouse.

 Definite Quantity/I ndefinite Delivery—the
contract isfor 100 widgets but does not schedule
delivery. Instead, managers at the Oshkosh and
Dayton Federal Warehouses will place delivery
orders after award—each order specifying the number
of widgets to ship and when they must arrive.

« Indefinite Quantity—the contract is for a 100
widgets, but managers at the Oshkosh Federal
Warehouse and the Dayton Federal Warehouse may
order up to 500 additional widgets during the contract
period at a price of $50 per widget.

Continued on next page
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Solicitation-Award Phase

TOPIC: 7.1.1.1 CONTRACT TYPES (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

¢ Requirements—the contract does not require the
Government to purchase asingle widget. Instead,
managers at the Oshkosh Federal Warehouse and the
Dayton Federa Warehouse have the right to order up
to 1,000 widgets during the life of the contract at a
price of $50 per widget.

c. Describe the stepsin deciding the type of contract to

solicit.
COs solicit Firm Fixed Price offerswhen the risksin-
volved are minimal . Otherwise, the CO must (1) ana-
lyzerisksinherent in the acquisition, (2) identify the
type of contract that would best mitigate the risk or
risks at issue, and (3) ascertain whether that contract
type would be proper under the circumstances, given
any limitations on its use.

Page | d. Havethe studentsturn to page 7-6 and lead them
7-6 | through thefirst (Principal Risk to be Mitigated) and
third (Elements) rows.

e. Have the studentsturn to page CM 7-6 and ask two
students to read the roleplay.

IR

Roleplay #1 (CM 7-6)
Mark Smith: What type of contract are you considering for the Smoketown procurement?
Strong Jones.  Firm-fixed price.

Mark Smith:  Why firm-fixed price instead of cost reimbursement? After al, this equipment
isrelatively new to the market.

7-8



Lesson 7

TOPIC: 7.1.1.1 CONTRACT TYPES (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

f. Have the students form their groups. Ask them to
ﬁ read the Market Report, pages CM 6-11 (V. Market

Prices) and CM 6-12 (VII. Commercial Terms). Ask
the Question—How would you answer Mark Smith?
Do you agree with the decision made by Jonesto
solicit afirm fixed price type of contract?

EXCERPTS FROM THE MARKET REPORT (CM 6-11 AND 6-12)
V. Market Prices:

Mark Smith, program manager for this acquisition, provided an independent cost estimate of
$3 million per smokestack. We were able to verify the reasonableness of this cost estimate
from reports on upgrades acquired by private and public (State and local) buyers. Over the
past year, prices have ranged from $2,400,000 to $2,900,000 per smokestack. Variationsin
price appear to largely be afunction of:

» Thephysical shape and dimensions of the smokestack and scrubber chamber.

» Capacity, effectiveness, and condition of the existing filter.

« Time (al other things being equal, later buys have tended on average to be priced dightly

higher than earlier buys).

VI. Trendsin Supply and Demand

Asindicated above, we know of only five companies who allege that their upgrade packages
can meet the new EPA requirements. Since the new EPA standards were announced, demand
has soared. It appears that buyersfor virtually every power plant in the U.S. and Canada are
actively expressing interest in the upgrades. There have already been spot shortages of several
chemicals and subassemblies required for the upgrades. Shortages of skilled labor have also
been reported.

VIl. Commercial Terms:

Reportedly, most of the sales have been on afirm fixed price basis. Most of the offerors ad-
vertise maintenance and repair services as separately priced options. Chemicals are supplied
under indefinite delivery, “price per liter” arrangements.

Given the high upfront costs for manufacturing the equipment and the fact that any one
smokestack may require six months of work, offerors have typically required private sector
buyers to make down payments at the time of contract award. These down payments have
been as high as 50% of the total price. In view of trendsin supply and demand (see above), as
often as not, offerors have received the down payments.
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Solicitation-Award Phase

TOPIC: 7.1.1.1 CONTRACT TYPES (CON'T)

Ref. Steps In Presenting The Topic

? g. Question: Do you agree with the decision made

by Jonesto solicit afirm fixed price type of contract?
[Solicit answers from the class before providing your
own]

Answer: Yes—because the financial risk to the con-
tractor is minimal given the fact that:
* We are buying commercially available equipment ,
and
» Thisequipment has been installed by firmsin the
market at comparable sites.

‘p h. Question: What do we mean by "minimal
=__|| financia risk"? [Soalicit answersfrom the class
before providing your own]

Answer: An offeror can estimate its costs for doing
the work with a high degree of certainty.

I. Question: Would indefinite delivery termsand
‘p conditions be appropriate for any aspect of the

= || Smokestack upgrades? [Solicit answersfrom the
class before providing your own]

|:| Answer: Yes. Indefinite-Delivery contracts are for

use in acquiring supplies when the exact times and
quantities of future deliveries are not known at the time
of contract award. Per the Market Report, that would
be true of chemicalsto be acquired for the Chemical
Tank.

? J. Question: What about using aletter contract?

Have the students read page 7-9 of the Text and then
" answer the question. [Solicit answers from the class
before providing your own]

Answer: No. Letter contracts are only appropriate for
emergency acquisitions when there is no time for the
ordinary course of solicitation and award.

7-10

Instructor Notes

Note—if the students
insist upon use of adif-
ferent type of contract
(e.g., FP-EPA), allow
them the opportunity to
vote that way.

However, tell the stu-
dents that, for the pur-
poses of the continuing
saga of the Smoketown
Scenario, Jones has
decided on FFP.

You might also suggest
options for acquiring
chemicalsin the
outyears perhaps priced
on an FP-EPA basis.
See FAC 90-4, which
authorizes the use of
optionsin indefinite
delivery contracts.



Lesson 7

TOPIC: 7.1.1.1 CONTRACT TYPES (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

k. Clauses and Provisions: “Jones has decided on a
Firm Fixed Price Contract, with Indefinite Delivery
termsfor chemical supplies.
Look at the Provision and Clause Matrix (C M 7-5).
Two columns apply: FP Sup and IND DEL. Jones
will reference those 2 columnsin identifying clauses
and provisions that might be applicable to the
Smokestack upgrades. Among the potential clauses
and provisions are those having to do with financing.”
Note that the solicitation will have a separate line
item for the chemical supplies—offerors must
propose a per drum price for the chemicals. For
the purpose of this case study, Strong Jones will
solicit these prices on the basis of terms and
|:| conditions prescribed for requirements contracts
per FAR 16.503, with fundsto be obligated by
each delivery order rather than by the contract
itself.
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Solicitation-Award Phase

TOPIC: 7.1.1.3 FINANCING
Ref: Pages7-10to 7-11

Objective: When you finish Section 7.1.1.3, your students must be able to:
 List and define four types of financing.
* |dentify related clauses and provisions.

Time: 9:00 — 30 Minutes
Method: Lecture/Discussion and Group Exercise.

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Definefinancing:

“Payments made to a contractor before supplies have
been delivered or servicesrendered. Contractors use
the Government's money for such upfront expenses
as.

* Materials and equipment.

» Facilities.

» Subcontracts.”

b. Explain why the Government occasionally fi nances
contractors.

Government financing may be necessary when private
sources of funds, such as the company's equity or
borrowed capital, would be inadequate or unafford-
able. Thelonger the term of the contract, the more the
contractor will be concerned about its ability to main-
tain the necessary cash flow during contract perfor-
mance.

c. Present types of financing.

1. Customary Progress Payments. Payments
made on the basis of costs incurred or on progressin
completing the work. When based on costs incurred,
contractors submit invoices at least monthly. The
Government reimburses the contractor for 80% of the
allowable costs on the invoice. For small businesses,
the customary rate is 85%.

Point out progress payments apply only to fixed price
contracts. Remind the students that, under cost reim-
bursement contracts, contractors are a so reimbursed
periodicaly for allowable costs incurred in the previ-
ous period.

7-12
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TOPIC: 7.1.1.3 FINANCING (CON'T)

Lesson 7

Ref.

Steps In Presenting The Topic

2. Loan Guarantees: A guaranteeto alending
institution that the Government will stand behind loans
to the contractor.

3. Unusual Progress Payments. Payments at arate
higher than 80% of costsincurred (or higher than 85%
for small business concerns).

4. Advance Payments: Payments made to the
contractor in advance of any incurrence of cost.
Advance payments are made rarely.

d. Define*“partial payments’ as an aternativeto
financing the contractor.

Partial Payments. Payments may be made for par-
tia deliveries. For example, a contract for the delivery
of 100 units per month, at a price of $75.00 each, for a
period of 12 months may provide for monthly
payment -- provided that the 100 units delivered each
month are accepted by the Government.

e. Have the students form their groups. Ask them to
read the Market Report, pagesCM 6-11 (VI. Trends
in Supply and Demand) and CM 6-12 (VII.
Commercial Terms). Question—Should the RFP for
the Smoketown upgrades provide for financing, and,
if yes, what type of financing?

Instructor Notes

EXCERPTS FROM THE MARKET REPORT (CM 6-11 & 12)*

VI. Trendsin Supply and Demand

As indicated above, we know of only five companies who allege that their upgrade packages
can meet the new EPA requirements. Since the new EPA standards were announced, demand
has soared. It appears that buyersfor virtualy every power plant in the U.S. and Canada are
actively expressing interest in the upgrades. There have already been spot shortages of several
chemicals and subassemblies required for the upgrades. Shortages of skilled labor have also
been reported.

* For the full text of the Market Report, see pages 6-23 to 6-26 in this Instructor Guide.
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Solicitation-Award Phase

VII. Commercial Terms

Reportedly, most of the sales have been on afirm fixed price basis. Most of the offerors ad-
vertise maintenance and repair services as separately priced options. Chemicals are supplied
under indefinite delivery, “price per liter” arrangements.

Given the high upfront costs for manufacturing the equipment and the fact that any one
smokestack may require six months of work, offerors have typically required private sector
buyers to make down payments at the time of contract award. These down payments have
been as high as 50% of the total price. In view of trendsin supply and demand (see above), as
often as not, offerors have received the down payments.

Ref. Steps In Presenting The Topic Instructor Notes

-p f. Question: “Should the RFP for the Smoketown

= || upgrades provide for financing, and, if yes, what type
of financing?’  [Solicit answers from the class
before providing your own]

Answer: Provide Financing, in the form of progress
payments.

Potential Reasons—

1. Contractors have heavy upfront expenses that
have to be borne for at least six months before
thefirst Federal paycheck would be cut (for ac-
ceptance of Smokestack upgrade #1, if the con-
tract provides for partial payments).

2. If Jonesfailsto provide financing, some or al of
the potential competitors may bow out—given
the high level of demand for their servicesand
the ready availability of financing from private
sector customers.

3. Government financing would mean alower cost
of capital for the work, which in turn should re-
sult in correspondingly lower prices.

g. Clausesand Provisions: “Jones has decided to
make progress payments available to offerors. Look
at the Provision and Clause Matrix (C M 7-5) and
excerpts from FAR Part 32 on page CM 7-7. ”
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Lesson 7

TOPIC: 7.1.1.3 FINANCING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

? h. Question: “Which provisions and clauses
= || prescribed in Part 32 apply to the acquisition?’

[Solicit answers from the class before providing your
own]

Answers: 52.232-13, Notice of Progress Payments,
and 52.232-16, Progress Payments

EXCERPTS FROM
FAR PARTS 32 (CONTRACT FINANCING) AND 52

SUBPART 32.1—GENERAL

* k * %k x %

32.111 Contract clauses.

(a) The contracting officer shall insert the following clauses, appropriately modified
with respect to payment due dates, in accordance with agency regulations—

(2) Theclause at 52.232-1, Payments, in solicitations and contracts when a fixed-
price supply contract, a fixed-price service contract, or a contract for nonregulated com-
munication servicesis contemplated; . . . .

SUBPART 32.5—PROGRESS PAYMENTS BASED ON COSTS

* k k % * %

32.502-3 Solicitation provisions.

(&) The contracting officer shall insert the provision at 52.232-13, Notice of Progress
Payments, in invitations for bids and requests for proposal s that include a Progress
Payments clause.

(b)(1) Under the authority of the statutes cited in 32.101, an invitation for bids may
restrict the availability of progress payments to small business concerns only.

(2) The contracting officer shall insert the provision at 52.232-14, Notice of
Availability of Progress Payments Exclusively for Small Business Concerns, in invitations
for bidsif it is anticipated that (1) both small business concerns and others may submit
bids in response to the same invitation and (2) only the small business bidders would need
progress payments.

(c) The contracting officer shall insert the provision at 52.232-15, Progress Payments
Not Included, in invitations for bidsif the solicitation will not contain one of the provisions
prescribed in paragraphs (a) and (b) above.

32.502-4 Contract clauses.

(a) The contracting officer shall insert the clause at 52.232-16, Progress Payments, in
solicitations and fixed-price contracts under which the Government will provide progress
payments based on costs.
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Solicitation-Award Phase

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* k x k& x %

52.232-1 Payments.

As prescribed in 32.111(a)(1), insert the following clause, appropriately modified
with respect to payment due date in accordance with agency regulations, in solicitations and
contracts when afixed-price contract, a fixed-price service contract, or a contract for non-
regulated communication services is contemplated:

PAYMENTS (APR 1984)

The Government shall pay the Contractor, upon the submission of proper invoices or
vouchers, the prices stipulated in this contract for supplies delivered and accepted or ser-
vices rendered and accepted, less any deductions provided in this contract. Unless other-
wise specified in this contract, payment shall be made on partial deliveries accepted by the
Government if—

(a) The amount due on the deliveries warrantsiit; or

(b) The Contractor requests it and the amount due on the ddliveriesis at least $1,000
or 50 percent of thetotal contract price.

52.232-13 Notice of Progress Payments.
As prescribed in 32.502-3(a), insert the following provision in invitations for bids
and requests for proposals that include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming to the regulations in Subpart
32.5 of the Federal Acquisition Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress Payments clause included in this
solicitation will be included in any resulting contract, modified or atered if necessary in ac-
cordance with subsection 52.232-16 and its Alternate | of the FAR. Even though the clause
isincluded in the contract, the clause shall be inoperative during any time the contractor’s
accounting system and controls are determined by the Government to be inadequate for
segregation and accumulation of contract costs.

52.232-16 Progress Payments.

(a) Asprescribed in 32.502-4(a), insert the following clause in solicitations and fixed-
price contracts under which the Government will provide progress payments based on
costs. A different customary rate for other than small business concerns may be substituted
in accordance with 32.501-1 for the progress payment and liquidation rate indicated.

* %k * %k * %

PROGRESS PAYMENTS (AUG 1987)

Progress payments shall be made to the Contractor when requested as work pro-
gresses, but not more frequently than monthly in amounts approved by the Contracting
Officer, under the following conditions:

(a) Computation of amounts. (1) Unless the Contractor requests a smaller amount,
each progress payment shall be computed as (i) 80 percent of the Contractor’s cumulative
total costs under this contract, as shown by records maintained by the Contractor for the
purpose of obtaining payment under Government contracts, plus (i) progress payments to
subcontractors (see paragraph (j) below), al lessthe sum of all previous progress pay-
ments made by the Government under this contract.

* %k * %k * %
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Lesson 7

TOPIC: 7.1.1.4 USE OF GOVERNMENT PROPERTY
Ref: Pages7-11to 7-12

Objective: When you finish Section 7.1.1.4, your students must be able to:
» Describe types of Government furnished property (GFP).
» State reasons to make GFP available in asolicitation.

Time: 9:30 — 15 Minutes

Method: Lecture/Discussion.

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Describe types of Government furnished property:
* Facilities
* Materid

* Motor Vehicles

» Specia Tooling

» Specia Test Equipment

b. Describe reasons for offering GFP to contractors.

Generally, contractors are responsible for furnishing
their own tools and supplies when manufacturing and
installing equipment. Explain that GFP may bein the
Government's interests when:

» The Government is the only source of supply for
an item that isto be used in connection with con-
tract performance (e.g., certain nuclear products),
or

» The cost of having the Government furnish prop-
erty to a contractor islessthan if the contractor fur-
nished it.

-p C. Ask studentsto read the Market Report, page CM
= | 6-9(I. Making and Installing the Upgrade Kit).

" Question—"“Will the contractor need any

Government property to upgrade the Smokestacks?’
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Solicitation-Award Phase

EXCERPTS FROM THE MARKET REPORT (CM 6-9)

|. Making and Installing the Upgrade Kit:

To supply an upgrade, the company must:
* Buy chemicals, parts for the Filter, and other supplies.
» Extract theexisting Filter, ship it to its plant, and rebuild it.
» Design and make the Replacement Pump, based on (1) the dimensions of the existing
Scrubber chamber and (2) existing plumbing and electrical connections.
* Mix the chemicasand fill the Tank.
» Transport the finished piecesto the Site.
* Ingtall the Replacement Pump, Chemica Tank, Replacement Brackets, and Rebuilt Filter.
[emphasis added)]

-p d. Question: “Doesthe contractor need Government
= || property to upgrade the Smokestacks?”  [Solicit

" answers from the class before providing your own]
Answer: Yes—the existing filter.

[Noteto instructor: A student might suggest that the
smokestacks, scrubbers, water pipes, and the like also
represent “property”. Such items would probably be
covered by construction-related clauses prescribed in
FAR Part 36 (Construction) rather than the property-
related clauses from Part 45. Per FAR 36.101(c),
applicable construction clauses might, among others,
include:

» Material and workmanship (52.236-5)

» Permits and responsibilities (52.236-7)

» Protection of existing vegetation, structures,

equipment, utilities, and improvements (52.236-9)
» Operations and storage areas (52.236-10)]

36.101(c): “ A contract for both construction and
supplies or services shall include (1) clauses applica-
ble to the predominant part of the work (see subpart
22.4) or (2) if the contract is divided into parts, the
clauses applicable to each portion.”

e. Clausesand Provisions: “Jones has decided that
the existing filter must be identified in the Schedule as
property to be furnished the contractor. Seethe
Provision and Clause Matrix (C M 7-5) and page CM
7-9 to identify the property clause”
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EXCERPTS FROM
FAR PARTS 45 (GOVERNMENT PROPERTY) AND 52

SUBPART 45.1—GENERAL

* %k * %k * %

45.106(b) Government property clauses.

This section prescribes the principal Government property clauses.
Other clauses pertaining to Government property are prescribed in Subpart
45.3.

* k x k& x %

(b)(1) The contracting officer shall insert the clause at 52.245-2,
Government Property (Fixed-Price Contracts), in solicitations and contracts
when afixed-price contract is contemplated . . . .

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* %k * %k x %

52.245-2 Government Property (Fixed-Price Contracts).
As prescribed in 45.106(b)(1), insert the following clause:

GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTS) (DEC 1989)

(a) Government-furnished property. (1) The Government shall deliver
to the Contractor, for use in connection with and under the terms of this con-
tract, the Government-furnished property described in the Schedule or specifi-
cations together with any related data and information that the Contractor may
request and is reasonably required for the intended use of the property
(hereinafter referred to as * Government-furnished property”).

(2) The delivery or performance dates for this contract are based upon
the expectation that Government-furnished property suitable for use (except for
property furnished “asis’) will be delivered to the Contractor at the times stated
in the Schedule or, if not so stated, in sufficient time to enable the Contractor to
meet the contract’ s delivery or performance dates.

* k x k& x %

(e) Property administration. (1) The Contractor shall be responsible
and accountable for all Government property provided under this contract and
shall comply with Federal Acquisition Regulation (FAR) Subpart 45.5, asin
effect on the date of this contract.

* *k k * * %

(4) The Contractor represents that the contract price does not include any
amount for repairs or replacement for which the Government is responsible.
Repair or replacement of property for which the Contractor is responsible shall
be accomplished by the Contractor at its own expense.

* %k * *k * %

(End of clause)
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Solicitation-Award Phase

TOPIC: 7.1.1.5 BONDS
Ref: Pages7-12to 7-14

Objective: When you finish Section 7.1.1.5, your students must be able to:
» Define “bond” and describe types of bonds.
* |dentify Situations in which abond might be necessary.

Time: 9:45 — 15 Minutes

Method: Lecture/Discussion.

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define “bond” and lead students through the
sample bond (CM 7-10).

“A bond is awritten instrument executed by an offeror
or contractor (the “principal”) and a second party (the
“surety”) to assure fulfillment of the principal’s obli-
gations to the Government). If the principal failsto
meet a covered obligation, the surety hasto cover the
Government's loss to the extent stipulated in the

bond.”

Bonds protect the Government against such risks as.
1. Withdrawal of abid by the apparent winning
bidder
2. Failureto complete the work of the contract.
3. Failure by the contractor to pay subcontractors.

b. Describe conditions under which COsrequire
offerors to submit bonds.

Bonds are required for construction contracts in the
U.S. over $25,000. For other contracts, bonds are
used only when deemed necessary by the CO.

c. Question: Should Jones require offerors to submit
bonds for the Smoketown upgrades? [Solicit
answers from the class before providing your own]

Answer: No. The question iswhether the risk of
default is high enough to make bonds a worthwhile in-
vestment. Jones has decided against any bonding re-
quirement because firms in this market have generally
had a good track record for honoring their obligations.

7-20
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SF 25 PERFORMANCE BOND
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Solicitation-Award Phase

TOPIC: 7.1.1.6 SOLICITATION
Ref: Pages7-14to 7-16

Objective: When you finish Section 7.1.1.6, your students must be able to:
* |dentify the two types of solicitation formats.
 List and describe the four basic parts of solicitation formats.

Time: Break prior tothislesson. Resume at 10:20 — 20 Minutes

Method: Lecture.

LESSON PLAN

Ref.

2.
3.
4

2.
3.
4.

Using the FAR Provision and Clause Matrix, Jones
has selected terms and conditions for the RFP that are
entailed by these decisions.

Steps In Presenting The Topic

a. Present the 2 types of solicitation formats:

|:| 1

2.

The Uniform Contract Format (UCF)—SF 33.
The Simplified Format—SF 1447.

b. Identify thefour parts of a solicitation:
1

The Schedule.

Contract Clauses.

Attachments.

Representations and I nstructions.

c. Lead students through Exhibit 7-7 on pages7/-15
and 7-16.

d. Recap of the Question for Section 7.1.1: “What
terms and conditions should be incorporated in the
solicitation?’
Answer: Jones has decided to:
1.

Solicit Firm-Fixed-Price offers, with indefinite
delivery termsfor acquiring chemicalsto refill
the Chemical Tank.

Make Government financing available.

Furnish Government property—namely, the ex-
isting filter.

Not require bonds.

e Ask the recorder to write the answer on page CM
7-3 of his/her book.
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SF 33 SOLICITATION, OFFER, AND AWARD
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Solicitation-Award Phase

SF 1447 SOLICITATION/CONTRACT
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TOPIC: 7.1.2 SOLICITING OFFERS

Ref: Page 7-17

Lesson 7

Objective: When you finish Section 7.1.2, your students must be able to:
* Recognize atypical setting for soliciting offers.
» State the basic business question.

 List thetwo principal stepsin processing a purchase request.

Time: 10:40 — 5 Minutes

Method: Lecture.

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the Setting:

“The RFP is complete and ready for
release.”

b. Present the Basic Business Question:

“How can you best communicate the
Government's need to the market, and how
should you respond to feedback from the
mar ket on the solicitation?’

c. Listthe steps:
1. Publicize the requirement.
2. Answer inquiries.
3. Conduct prebid/preproposal
conferences, where necessary.
4.  Where necessary, amend or cancel the

solicitation.

Instructor Notes
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Solicitation-Award Phase

TOPIC: 7.1.21 PUBLICIZING PROPOSED PROCUREMENTS

Ref. Pages7-17 to 7-18

Objective: When you finish Section 7.1.2.1, the students must be able to:
« Define synopsis.
* Describe other methods of publicizing.

Time: 10:45— 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

EX

Steps In Presenting The Topic

a. Question: Why isit important to publicize a
solicitation?  [Solicit answers from the class before
providing your own]

Answer: Publicizing:
* Increases competition
« Broadensindustry participation in meeting
Government requirements
* Assists small, small/ disadvantaged, and |abor
surplus area concerns in obtaining contracts and
subcontracts

b. Describe the process of synopsizing proposed
procurements in the Commerce Business Daily.

L ead students through the sample CBD page on pages
CM 7-13and 14 .

Explain that a CBD synopsisis generally required for
acquisitions over the small purchase threshold.1 Also
point out there are some exceptions to this requirement
at FAR 5.202.

c. Lead the students through the sample CBD pages
(CM 7-13 and 7-14).

Instructor Notes

1FAC 90-7 deleted the requirement to synopsize noncompetitive contract actions under $25,000.
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SAMPLE CBD PAGE
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Solicitation-Award Phase

SAMPLE CBD PAGE (CON'T)
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TOPIC: 7.1.2.1 PUBLICIZING PROPOSED PROCUREMENTS (CON'T)

Steps In Presenting The Topic

d. Question: Canyou think of other waysto
publicize the Smokestack Upgrades other than through
the CBD?

Write their answers on aflipchart. Among the poten-
tia answers:

Mail the RFP to the five companies identified in
the Market Report [but warn the studentsthat a
notice of the contract action must be published
in the CBD at least 15 days befor e issuance of
the RFP.]

Post a notice of the RFP in public places.

Assist the National Association of Air Purification
and Odor Abatement Manufacturers in disseminat-
ing information to their members.

Place a brief announcement in the Journal of
Emission Control at no cost to the Government.

Advertise on an Smoketown eectronic bulletin
board.
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Solicitation-Award Phase

TOPIC: 7.1.2.2 PREAWARD INQUIRIES
Ref. Page 7-19
Objective: When you finish Section 7.1.2.2, the students must be able to:
» Describe the CO's responsibility for answering inquiries.
* |dentify the types of questionsthat a CO may and may not answer.
Time: 11:00 — 30 Minutes

Method: Roleplay

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Explainthat al inquiries shall be referred to the CO
to avoid situations that might be viewed asimproper
disclosure. Technical or other information shall be
transmitted only by the CO or others having
contractua authority.

b. Setting: A contractor walksinto the contracting
office and wants to speak to Strong Jones.

é c. Choose one student in the class to read the role of
the contractor. Have the class as awhole play Jones.

CM
7-15

Roleplay #2 (CM 7-15)

Contractor: May | ask some questions about this RFP for upgrading pollution-control de-
vices?

Jones: [Have the class answer for Jones. The School solution: “I can try to help you, but |
may belimited in what | can say. | can only give general information that is not preju-
dicial to other offerors. | wouldn't want to give you an unfair advantage over another.
What are your questions?’]

Contractor: | don't understand the clause on progress payments. Can you explainit to mein
English?

Jones. [Have the class answer for Jones. The School solution: “Let me explain.”]
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Contractor:  How much does the Government expect to pay for this contract? If | giveyou a
proposal for $9 million, would | be in the ballpark?

Jones: [Have the class answer for Jones. The School solution: “I am not permitted to give
out that kind of information.”]

Contractor: | believe paragraph 8 of the specification isambiguous. Asl read it, the require-
ment for replacing the filter support brackets is predicated on the assumption that
rebuilding the filter adds significantly to itsweight. However, my rebuilt filters
only weigh a couple of pounds more than the originals. Isit okay if | base my
proposal on the assumption that | can leave the existing brackets in place?

Jones: [Have the class answer for Jones. The School solution: “1 will confer with the
Requirements Manager. If it appears that an ambiguity exists, we will amend the so-
licitation to correct it. If we believe the specifications are clear and unambiguous, we
will not change them and will expect your proposal to be responsive to our require-
ments. | will let you know.”]

Contractor: Can you at least tell mewho | am competing against?
Jones: [Have the class answer for Jones. The School solution: “No.”]

Contractor: How about a ballpark figure of the number of companies competing for the
award?

Jones. [Have the class answer for Jones. The School solution: “Sorry.”]

Contractor: | plan to hand-deliver my proposal. Can you give me directions on how to find
the building where we are suppose to deliver the proposals?

Jones: [Have the class answer for Jones. The School solution: Provide address as shown on
the solicitation, and recommend, as an aternative, mailing by certified mail five daysin
advance or express mail two days in advance—Advise the offeror that heistaking a
risk in hand-carrying the offer.]
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Solicitation-Award Phase

TOPIC: 7.1.2.3 PREBID/PREPROPOSAL CONFERENCES

Ref. Page 7-19 and 7-20

Objective: When you finish Section 7.1.2.3, the students must be able to:

» Define prebid/preproposal conferences and state their purposes.
* |dentify the types of questionsthat a CO may and may not answer.

Time: Break for Lunch. Resumeat 12:30 — 10 Minutes
Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Question: “If, asthe President of Scrubbco, you
were planning to submit an offer , would you want to
examine the Smoketown Plant? Why or why not?”
[Solicit answers from the class before providing your
own|

Answer: Yes—to reduce the businessrisk inherent in
tendering an offer. Jonesis soliciting aFirm Fixed
Price Contract with a performance specification. If
awarded the contract, Scrubbco would have to meet
the new Smoketown standards even if its costs exceed
the contract price.

The Market Report impliesthat the cost of
performanceis related to the physical shape and
dimensions of the smokestack and scrubber chamber,
aswell as of the capacity, effectiveness, and condition
of the existing filter. To more accurately forecast its
costs, Scrubbco should have an opportunity to
examine the existing filters, scrubber chambers, and
smokestacks.

b. Define prebid/preproposal conferences.

A meeting between the Government and potential of-
ferors, held before bid opening or before the closing
date for proposals. The CO, or designated representa-
tive, conducts the conference.

c. Statetheir purposes.
» Provide for inspection of the work site or GFP.
» Explain complicated specifications and requirements.
» Explain revisions to requirements.
» Address offeror inquiries.

7-32

Instructor Notes



Lesson 7
TOPIC: 7.1.24 AND 7.1.25 AMENDING AND CANCELLING
SOLICITATIONS
Ref. Page 7-20to 7-22

Objective: When you finish Section 7.1.2.3, the students must be able to:
* |dentify reasons for amending or cancelling a solicitation.
» State the steps and forms used in amending and cancelling solicitations.

Time: 12:40 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Warn students that COs may not change the
solicitation verbally during a prebid or preproposa
conference. Instead, any change must take the form of
awritten amendment.

? b. Question: When should a CO amend a solici-
¥ | tation and when should the CO cancdl it? Have the
class read pages 7-20 and 7-21.

c. Show VG 7-3. Ask the studentsto identify which
rﬂ circumstances would give rise to an amendment and
_.. which would necessitate cancellation. Answers are

provided for you in brackets.

AMEND OR CANCEL?
1. Requirement no longer exists[CANCEL]
2. Correct or clarify ambiguous solicitation [AMEND)]

3. Change quantity requirements, specifications, delivery requirements, or due date for offer
[AMEND]

4. Fundsareno longer available [CANCEL]

5. Overal scope of proposed contract has changed substantially relative to the origina syn-
opsis and solicitation [ CANCEL--PERHAPS RESOLICIT]

VG 7-3
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Solicitation-Award Phase

SOLICITATIONS (CON'T)

TOPICS: 7.1.24 AND 7.1.25 AMENDING AND CANCELLING

Ref. Steps In Presenting The Topic Instructor Notes
CM | d. Present the SF 30 and identify the firmsto whom
7-16 | an amendment must be sent.

With respect to IFBs, a copy of the amendment must
be sent to all bidders who were provided a copy of the
IFB. With respect to RFPs, a copy of the amendment
must be sent:

« If beforethe closing date, to al offerors provided a
copy of the RFP
« |f after the closing date, to al responding offerors

« If after the competitive range has been established,
to al offerorsin the range

e. Present the stepsin cancelling a solicitation.
* Return unopened bids or proposals
» Send acancellation notice to al prospective offerors
* Briefly explain in the cancellation notice why the so-
licitation was cancelled
» Consider placing acancellation notice in the CBD

f. Recap of the Question for Section 7.1.2: “How
can you best communicate the Government's need to
the market, and how should you respond to feedback
from the market on the solicitation?’

Answer: Jones:

1. Publicized the requirement by synopsizingitin
the CBD and by mailing the RFP to potential of-
ferorslisted in the Market Report. [Add any
other methods of publicity suggested by the
class).

2. Answered a number of questions from an of-
feror.

3. Held apreproposal conference at the Smoketown
Plant, in part to allow potential offerorsto exam-
ine the smokestacks, scrubbers, and filters.

4. Nether amended nor cancelled the RFP.

g. Ask therecorder to write these answers on page
CM 7-3 of his/her book.
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SF 30 AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT
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Solicitation-Award Phase

TOPIC: 7.2 EVALUATION (SEALED BIDDING)
Ref: Page 7-23

Objective: When you finish Section 7.2, your students must be able to:

* Recognize atypical setting for evaluating bids.
» State the basic business question.
» Listthefiveprincipa stepsin evauating bids.
Time: 12:50 — 5 Minutes
Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic
ﬁ a Show VG 7-4: Evaluation (Sealed Bidding).

b. Inform the class that, since Strong Jones has
decided to negotiate, we must temporarily step outside
of the macro to discuss bid evaluation.

Instructor Notes

| Solicitation | Evaluation— Evaluation—
Sealed Bidding Negotiation

Bid Evaluation
Processing Bids
Time Extensions for
Bids

Late Offers

Bid Prices
Responsiveness

Award

VG 7-4
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TOPIC: 7.2 EVALUATION (SEALED BIDDING) (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

C. Present the Setting:

“An IFB has been sent out, and the CO has
received a number of bidsin response.”

d. Present the Basic Business Question:

“Which, if any, of the submitted bids
should be considered for award?’

e. List the steps:
1. Process and open the bids.

2.  Determine whether award can be
made within the acceptance period on
the submitted bids.

3. Determine whether any late bids can
be considered.

4. |dentify the lowest price bid and deter -
mine whether that priceisfair and rea-
sonable.

5. Determine whether low bid is
responsive.
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Solicitation-Award Phase

TOPIC: 7.2.1 PROCESSING BIDS

Ref. Page 7-24

Objective: When you finish Section 7.2.1, the students must be able to:

* |dentify stepsin processing and opening bids.
* Define “firm bid”.

Time: 12:55— 10 Minutes

Method: Lecture

LESSON PLAN

Ref.

a

Steps In Presenting The Topic

Reintroduce sedled bidding—

The essence of sealed bidding isthat sealed bids are
publicly opened, and that award is made to the lowest
responsive, responsible bidder.

b. Present stepsin processing bids.

Bids received are not opened until the time specified
for bid opening

Bids are secured in alocked box, to prevent tamper-
ing

All bids received are accounted for

Bids are publicly opened at the time set for bid open-
ing, and are opened only by an authorized person
Prices bid are properly recorded on an "Abstract of
Offers’ form.

c. Describethe “firm bid rule’, inrelation to a
bidder's request to withdraw a bid.

A bid may be modified or withdrawn by written or
telegraphic notice prior to the exact time set for open-
ing. The"firm bid rule" generally precludes a bidder
from withdrawing the bid between bid opening and the
expiration of the bid acceptance period.
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TOPIC: 7.2.2 TIME EXTENSIONS FOR BIDS
Ref. Pages 7-24 and 7-25

Objective: When you finish Section 7.2.2, the students must be able to:
» Definethe “bid acceptance”’ period.
 ldentify alternative ways in which this period is determined.

Time: 1:05— 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define the term “ bid acceptance period”

The date specified by the bidder on which the bid ex-
pires. After that date, the bidder no longer hasto
honor the bid.

b. Who determines the “bid acceptance period”?

Ordinarily, the bidder isfree to establish any period to
itsliking on the bid. However, sometimes the
Government establishes a“minimum” bid acceptance
period in the IFB.

c. Question: What if the CO cannot award the
contract within the acceptance period of the low bid?

Answer: If the Government does not award the con-
tract within the acceptance period, the bid is no longer
valid. Thisrequiresthat the Government award the
contract as quickly as possible, or request biddersto
extend their bid acceptance periods.
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Solicitation-Award Phase

TOPIC: 7.2.3 LATE BIDS

Ref. Page 7-25

Objective: When you finish Section 7.2.3, the students must be able to:

* Define“late bids.”

* ldentify circumstances under which alate bid can be considered.

Time: 1:10 — 10 Minutes

Method: Lecture

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Question: A bidder arrivesin the bid room
seconds after the bid opening officer has started to
open bids. If itis 10% lower than any other bid, can it
be considered? [Solicit answers from the class
before providing your own]

Answer: No—itislate.

b. Question: What if that bidder had aflat tire on the
way to the bid opening? [Solicit answers from the
class before providing your own]

Answer: No—the bid would be late.

c. Definelate bids.

Bids received after the exact time set for opening of
bids, in the office designated in the IFB.

d. Question: Can COsever consider alate bid ?
[Solicit answers from the class before providing your
own|

Answer: Yes. Examplesfrom FAR 14.304-1(a):
 If sent by registered or certified mail not later than
five calendar days before the specified bid receipt
date.

» If sent by U.S. Postal Service Express Mail Next
Day Service-Post Office to Addressee not later
than 5:00 PM at the place of mailing 2 working
days prior to the date specified for receipt of bids.

* If sent by mail, and late receipt was due solely to
mishandling by the Government after receipt at the
Government installation.
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[] TOPIC: 7.2.4 BID PRICES & 7.2.5 RESPONSIVENESS
Ref. Pages7-251t0 7-28

Objective: When you finish Section 7.2.1.4, the students must be able to:
e Listthetwo basic stepsin price analysis.
» Define“fair and reasonable” price and present an example of a price that would be
considered unreasonable.
» State the CO'stwo optionsif prices are not reasonable.
» Define responsiveness.
» List examples of minor informalities and irregularities.

Time: 1:20 — 40 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. ldentify the two basic stepsin price anaysis.
1. Identifying the low bid or bids.
2. Determining whether the low bid isfair and rea-
sonable.

b. Identify the process for calculating the low bid or
bids.
» Apply price-related factors to identify the  evaluated”
price of each bid.
e Comparethe “evauated” prices.
* |dentify the low bid for each potential award.
* Where necessary, use FAR tiebreakers:
Ist. Small business concern in alabor surplus area.
2nd. Small business concerns.
3rd. Labor surplus area concerns.
4th. Drawing by lot.

c. Describe factorsin determining whether apriceis
fair and reasonable, such as:

» Market trends and conditions.

* Amount of competition.

* Pricespaid in comparable acquisitions.
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Solicitation-Award Phase

TOPIC: 7.2.4 BID PRICES & 7.25 RESPONSIVENESS (CON'T)

Ref.

?

Page
7-22

Steps In Presenting The Topic

d. Question: Suppose 3 retail outlets have bid per
unit prices of $300, $341, and $489 for 1,000 copies
of word processing software. 1s$300 afair and
reasonable price? [Solicit answers from the class
before providing your own]

Answer: Perhaps.

e. Question: Now suppose | tell you that mail order
houses, none of which bid, of fer the same brands of
software in their published catalogs at $210 - $245 per
unit. Do you still think that $300 per unitisafair and
reasonable price? [Solicit answers from the class
before providing your own]

Answer: No.

f. Question: What arethe CO's optionsif the price
appears unreasonably high? [Solicit answers from the
class before providing your own]

Answer: Cancel and either negotiate or resolicit (see
Section 7.1.2.5)

0. Lead the students through reasons for cancellation
after opening on page 7-22 of the text/reference.

h. Question: What arethe CO's optionsif the price
appears unreasonably low? [Solicit answers from the
class before providing your own]

Answer: Verify the bid—which we will discuss at
Section 7.4.1.1.

I. Trangtion—State that, once the CO hasidentified
the low bid and determined that it isfair and
reasonable, the next question is whether that bid is
responsive.
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TOPIC: 7.2.4 BID PRICES & 7.25 RESPONSIVENESS (CON'T)

Ref.

Steps In Presenting The Topic

J. Definethe term “Responsive Bid” and state the
CO'sonly option if abid is nonresponsive.

“A responsive bid is one that conforms to the essential
requirements of the IFB.” If abid is nonresponsive,
the CO must regject it.

k. Describe “minor informalities and irregularities.”

These are immaterial defects that can be corrected or
waived without being prejudicia to the other bidders.
Examples are listed at FAR 14.405.

[. Question: A CO istrying to determine whether or
not the lowest bid is responsive to the solicitation.

Firm A bid $100,000 but took exception to the
delivery date—A promises delivery on October 2,
although the IFB callsfor delivery on September
30.

Firm B bid $180,000 but failed to furnish the
"Contingent Fee Representation and Agreement.”

Firm C bid $190,000 and did not vary in any

respect from the terms and conditionsin the IFB.
Assuming the bidders are all responsible and that the
bids are equal in al other respects, who wins? [Solicit
answers from the class before providing your own]

Answer: Firm B. Bid A isnonresponsive; once a bid
IS nonresponsive it cannot be made responsive. Bid B,
the next lowest bid, suffers from a*“minor in-
formality.” If Firm B provides the missing represen-
tation, it will be awarded the contract.
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Solicitation-Award Phase

TOPIC: 7.2.4 BID PRICES & 7.25 RESPONSIVENESS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

m. Ask the students to read pages 7-25 through 7-28
inthetext. Ask the students also to read the the Bid
Evaluation Exercise on page CM 7-109.

n. Break the studentsinto their groups and have the
ﬁ groups attempt to answer the question posed by the
Exercise.

BID EVALUATION EXERCISE
An |FB was issued for:

Item 1. 1000 wooden pallets (size 56" X 56" X 8") to be used for storing and moving
large quantities of paper for copy machines.

Item 2: 100 steel stacking cagesto be used for storing up to 10 empty pallets.
* Theitems must meet the specific requirements of the FED specifications attached to
the IFB.
Thisis not asmall business set-aside
All or none bids are permitted
Lessthan the total quantity of either item may be awarded
Separate awards may be made for each line item

Eight bids were received as follows:

Bidder Size Status Item 1--Price Item 2--Price Total
A Big Business $65.00 each $112.00 each $76,200
B Small Business $60.00 each $98.00 each $69,800
C Small Business $55.00 each No Bid $27,500
(500 Only)
D Big Business No Bid $92.00 each $9,200
E* Small Business $54.00 each $93.00 each $63,300
F Big Business $59.00 each $90.00 each $68,000
G Small Business $59.00 each $91.00 each $68,100
H** Small Business $53.00 each No Bid $53,000
*  All or None

**  Product meets all requirements except sizeis57" X 56" X 8" and contractor requests this

be considered aminor informality.

| dentify the low, responsive bidder ().
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Lesson 7

TOPIC: 7.2.4 BID PRICES & 7.25 RESPONSIVENESS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

0. Ask the class the identity of the low bidder. If any
group has the right answer, have the spokesperson for
that group present their calculations. If no group has
the right answer, lead the class through the correct
caculation.

ANSWER SHEET FOR THE BID EVALUATION EXERCISE
Step 1. Start with low bidder for Item #1
Bidder H = low--but non-responsive (although this may have been acceptably viewed as a
minor irregularity if the 1" discrepancy made no difference to the stacking cages
or any other materia aspect of performance)
Bidder E = next low--but "All or None"--Compute Separately
Bidder C= next low--but limitedto 500  $55.00 X 500 = $27,500
Bidder F & G = tied for next low. Gissmall business. Use G—$59.00 X 500 = $29,500
Step 2: Start with low bidder for Item #2
Bidder F islow--$9,000 X 100 = $9,000
Total for Awardto C, G, and F (Items 1 & 2): $66,000
Total plus allowance for multiple awards: $66,000 + 1,000= $67,000
Note: When making multiple awards, the CO shall assume that the cost to the Government to
award and administer each contract is $500.00 (FAR 14.201-8). Accordingly, $1,000.00
would be added to the combined bids of C, G, and F for comparison with the bid of E.
Step 3: Compute All or None

Bidder E= $54.00 X 1000 (Item 1) = $54,000
$93.00 X 100 (Item 2) = $9,300 Total $63,300

ANSWER: AWARD TO BIDDER E

[0 Note that an alternative way of calculating the impact of multiple awards would
have been by adding $500 to Bid E and $500 each to Bids C, G, and F (for a total of
$1,500 for comparison with All-or-None Bid E). Mathematically, the result isthe
same.
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Solicitation-Award Phase

Ref. Steps In Presenting The Topic Instructor Notes

p. Recap of the Question for Section 7: “Which, if
any, of the submitted bids should be considered for
award?’

Answer: Consider abid for award which:
Has not expired,
Was submitted on time,
Represents the lowest “evaluated” price,
Represents a“fair and reasonable’ price, and

|s responsive to the terms and conditions of the
IFB.

0. Ask the recorder to write the answer on page CM
7-3 of hig’her book.
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Lesson 7

TOPIC: 7.3 EVALUATION (NEGOTIATION)

Ref: Page 7-29
Objective: When you finish Section 7.3, your students must be able to:
* Recognize atypical setting for evaluating proposals.
» State the basic business question.
» Listtheeight principa stepsin evaluating proposals.
Time: Break beforethislesson. Resume at 2:20 — 5 Minutes
Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

ﬁ a Show VG 7-5: Evauation (Negotiation).

| Solicitation | Evaluation— Evaluation— | Award |
Sealed Bidding Negotiation
Proposal Evaluation
Processing Proposals
Technical Evaluation
Price Objectives

Cost and Pricing Data
Audits

Cost Analysis

Evaluation Other Terms
and Conditions

Competitive Range

Discussions
Factfinding
Negotiation Strategy

Conducting
Negotiations

VG 7-5
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Solicitation-Award Phase

TOPIC: 7.3 EVALUATION (NEGOTIATION) (CON'T)

Ref.

Steps In Presenting The Topic

. Present the Setting:

“The Setting: Strong Jones has issued the
RFP. Mark Smith has volunteered to serve
asthetechnical evaluator. The closing date
isfast approaching.”

. Present the Basic Business Question:

“Which, if any, of the submitted proposals
should be considered for award, and what
needs to be discussed with the offerors?’

. List the steps:

1. Process and open the proposals.

2. Obtain an evauation of the technical
proposal.

3. Establish aprenegotiation position on
price.

4. Where necessary, obtain cost and
pricing data from the offeror.

5. Where necessary, request an audit of
the cost and pricing data.

6. Prepare prenegotiation positions on
elements of cost.

7. Evauate and establish prenegotiation
positions on other terms and
conditions.

8. Determine the competitive range.

7-48

Instructor Notes



TOPIC: 7.3.1.1 PROCESSING PROPOSALS

Ref. Page 7-30

Lesson 7

Objective: When you finish Section 7.3.1.1, the students must be able to describe:
 |nitial stepsin receiving and opening proposals.

Time 2:25— 5 Minutes

Method: Lecture

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the CO'sinitial stepsin processing
proposals.

Before the closing date, proposals are secured,
unopened, in alocked file.

After the closing date, the CO privately opensand
records the proposals.

CO compares proposals with the requirements of
the RFP to identify any variances from the RFP's
terms (which may require discussion).

Technical proposals are forwarded to technical
evauators.

Price proposals might be assigned to Price/ Cost
Anaysts.

If field pricing support or an audit isrequired, a
copy of the RFP and proposal will be furnished
to the cognizant activity.
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Solicitation-Award Phase

TOPIC: 7.3.1.2 TECHNICAL EVALUATION

Ref. Pages 7-30to 7-31

Objective: When you finish Section 7.3.1.2, the students must be able to describe:
» Reasonsfor technical evaluation.

Time 2:30 — 10 Minutes

Method: Lecture/Discussion and Roleplay

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present reasons for requesting atechnical eval -
uation.

» To ensure understanding of the requirement.

* To establish the competitive range.

» Torank proposals on the basis of technical factors
and to justify the rankings.

» To provide data on the proposed labor mix, hours of
direct labor, material mix, materia quantities, etc., to
support the CO's analysis of proposed costs.

» Toidentify technical negotiation objectives and the
need for factfinding.

» To prepare the agendafor discussions with the offer-
ors.

b. Question: Upon opening a proposal, what
documents will Jones share with Mark Smith?
[Solicit answers from the class before providing your
own]

Answer: Joneswill provide Mark Smith with:

 The Schedule from the RFP.

» Evaluation factorsin Section M of the RFP, along

with any specia standards of responsibility.
* Instructions for proposal preparation in Section L.
» The offeror's technical proposal.

c. Transition—While Jones awaits Mark Smith's

report, Jones has picked up acopy of the report from
Prudent Jackson, the Price Analyst.
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Lesson 7

TOPIC: 7.3.1.3 PRICE OBJECTIVES
Ref. Page 7-32
Objective: When you finish Section 7.3.1.3, the students must be able to:
« Distinguish price analysis for the purposes of negotiated acquisitions from price analysis
for the purposes of sealed bidding.
Time: 2:40 — 10 Minutes

Method: Lecture/Discussion and Roleplay

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

-p a. Question: “How does price analysisin negotiated

= | procurementsdiffer from price analysisin sealed
bidding?’ [Solicit answers from the class before
providing your own]

Answer: In both cases:
* Prices must be evaluated against price-related
factors, and
* Prices must be compared against other datato
determine whether they are fair and reasonable.

The difference involves the decisions made on the
basis of price analysis. In negotiated acquisitions,
price anaysisisthe basisfor decisions on:
» Theneed for discussions (i.e., can award be
made without discussions?).
» The competitive range.
 Negotiation objectives—especially in terms of
tradeoffs between price and other terms and
conditions.

Moreover, if the CO cannot otherwise determine
whether the prices are reasonable, the CO can
request cost breakdowns to verify the realism of
proposed costs and overall reasonableness of the
proposed price.
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Solicitation-Award Phase

TOPIC: 7.3.1.3 PRICE OBJECTIVES (CON'T)

Ref. Steps In Presenting The Topic

text.

Analyst, to read Roleplay #3 on page CM 7-21

ﬁﬂ b. Have the students read pages 7-32 to 7-35in the

c. Ask the student playing Prudent Jackson, Price

Instructor Notes

Roleplay #3 (CM 7-21)

Jackson: Wereceived only one offer—from CLEANCO. That offer is $4,500,640—
$1,500,640 higher than the Government estimate of $3,000,000 per smokestack.

| called the other four known prospective offerors (SHACKELFORD, SCRUBBCO, BLAST,
and SNUFF-IT). All declined to submit proposals because their plants are overbooked.

If we are going to negotiate with CLEANCO, the first step will be to obtain cost and pricing

data

from the class before providing your own]

class before providing your own]

figures should not be passed to Smith.

7-52

-p d. Question: “Even though the RFP did not require
= || cost and pricing data, can Strong Jones request a cost
breakdown from CLEANCO now?’ [Solicit answers

Answer: FAR 15.804-6(a) states that “Even if
the solicitation does not so specify, the contracting
officer is not precluded from requesting [cost or
pricing] data... if they arelater found necessary.”

? e. Question: “If cost and pricing data are obtained
. from CLEANCO, should Mark Smith be invited to
review some of the data?’ [Solicit answers from the

Answer: Y es—Such data as proposed tasks, the
labor mix and hours per task, and the proposed mix
and quantities of materials. However, the actual dollar




Lesson 7

TOPIC: 7.3.1.4 COST AND PRICING DATA
Ref. Pages 7-32to 7-33
Objective: When you finish Section 7.3.1.4, the students must be able to:
* ldentify circumstances under which an offeror isrequired to certify cost and pricing data.
Time: 2:50 — 10 Minutes
Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

cost or pricing data?’ [Solicit answers from the class
before providing your own]

Answer: When (1) the costs are likely to exceed
$100,000 and (2) the Government cannot determine
the reasonableness of proposed prices without such
data

Point out that offerors generally do have have to
submit certified data when the award price is based on:
e Law or regulation,
» Adequate price competition, or
» Established catalog or market prices for com-
mercia items sold in substantial quantitiesto the
genera public.
For DoD and other title 10 agencies, the threshold
D isnow $500,000 . Notwithstanding rumorsto the
contrary, the threshold is still $100,000 for most
civilian agencies.

-p a. Question: “Whenisan offeror required to certify

? b. Question: “What does the offeror certify?’
= | [Solicit answersfrom the class before providing your
own|

Answer: That the data are accurate, complete, and
D current as of the date on which price negotiations were
concluded and price agreement was reached.

-p c. Question: “Should CLEANCO berequired to
= | certify the cost breakdown requested by Strong
Jones?’ [Solicit answers from the class before
providing your own]

Answer: Yes. Because (1) the costs at issue exceed
D $100,000 and (2) competition was not adequate.
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Solicitation-Award Phase

TOPIC: 7.3.1.5 AUDITS

Ref. Pages 7-33t0 7-34

Objective: When you finish Section 7.3.1.5, the students must be able to:

* Provide examples of issues addressed in audit reports.
Time: 3:00 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic

a. Describe audit reports.

Auditors report such things as:

» Thefirm'sbasis and method for estimating costs.

» The accuracy, completeness, and currency of
submitted cost or pricing data.

» Additional cost or pricing data of relevance to the
proposal.

e Thedollar impact of technical analyses received by
the auditor.

» Theadequacy of the offeror's estimating methods
and accounting systems.

-p b. Question: “Should Strong Jones request an audit
= | of CLEANCO'scost and pricing data?’ [Solicit
answers from the class before providing your own]

Answer: Yes. Largeamountsof money are at
issue—well in excess of the FAR $500,000 threshold
for considering an audit. Plus, the Market Report gave
D no hint of any prior audit findings on CLEANCO.
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TOPIC:

7.3.1.6 COST ANALYSIS

Ref. Pages 7-34 to 7-35

Lesson 7

Objective: When you finish Section 7.3.1.6, the students must be able to:
« Define cost analysis.

Describe typical elements of cost that might be analyzed.
Identify the central issue in cost analysis.
Recognize examples of "cost drivers'.

Time 3:05— 25 Minutes

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref.

a

b.

Steps In Presenting The Topic

Define cost analysis.

The review and evaluation of the separate cost ele-
ments and proposed profit stated in an offeror’s pro-
posal.

List typical elements of cost.
Direct materials (quantity and price).
Direct labor (quantity and rates).
Indirect costs (e.g., Overhead and Genera and
Administrative).
Subcontracts.
Other direct costs (e.g., Travel and Royalties).
Profit or fee.

-p c. Question: “What isthe central issuein cost
= || anaysis?’ [Salicit answers from the class before

providing your own]

Answer: Whether the proposed costs are realistic and
otherwise allowabl e (see Chapter 8, Exhibit 8-12).

Caution the students against preoccupation with any
one element of cost or believing that an agreement
must be reached on every individual element.

In negotiated procurements, the ultimate goal isan
agreement on an overall price and related terms and
conditions (e.g., contract type) that, taken as awhole,
isfair and reasonable to both parties.
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Solicitation-Award Phase

TOPIC: 7.3.1.6 COST ANALYSIS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

d. Ask students to read the cost analysis report
ﬁ prepared by Prudent Jackson—starting on page CM 7-

|| 22. Asthey read thisreport, ask the studentsto list
reasons why CLEANCO has proposed a much higher
price than the Government estimate.

Analysis of CLEANCO'S Proposal
for Upgrading Pollution Control Equipment at the
Smoketown Plant (CM 7-22)

Prepared by Prudent Jackson, Esqg.

D THE CLEANCO PROPOSAL (SUMMARY)

COST ELEMENTS CLEANCO'SESTIMATE
(PER SMOKESTACK)

Materials $1,263,600
Direct Labor $1,200,000
Indirect Costs $1,200,000
Other Costs $250,000
Subtotal $3,913,600
Fee $587,040
Total $4,500,640
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Lesson 7

SUMMARY OF PRINCIPAL FINDINGS OF THE TECHNICAL ANALYSIS
» Thetechnical analysis supports the proposed material mix, quantities, and scrap rates.

» Thetechnical analysis does not support proposed engineering hours and recommends a
16% reduction in same.

» Thetechnical analysis recommends reducing proposed carpentry and electrician labor
by 300 hours, while adding that same amount to proposed hours for general labor.

SUMMARY OF PRINCIPAL AUDIT FINDINGS

» Theaudit does not support the estimates of wage rates and direct material unit prices.
The proposed wage rates and unit prices are 15% and 25% higher, respectively, than
can be supported by actual outlays by the firms as of this date.

» The audit, on the other hand, documents recent inflation in wage rates and direct
material unit prices. Wages paid by CLEANCO have increased by 10-15% over the
last three months. Invoiced unit prices for chemicals rose by 40-57% in that same pe-
riod.

» The audit does not support the proposed indirect cost rate, which isfigured asa
percentage of direct labor costs. CLEANCO proposes arate of 100%, based on
historic average plant utilization. However, the audit only supports a rate of 92%,
resulting from the fact that CLEANCO's plant is presently operating at full capacity.

CONCLUSIONS

The following are my recommendations for prenegotiation objectives by major element of
Cost.

COST ELEMENTS PROPOSED CONTRACT RECOMMENDED
ESTIMATE
Materials $1,263,600 $947,700
Direct Labor $1,200,000 $840,000
Indirect Costs $1,200,000 $772,800
Other Costs $250,000 $220,000
Subtotal $3,913,600 $2,780,500
Profit $587,040 $278,050
Total $4,500,640 $3,058,550
Materials

* CLEANCO based its estimate in part on projections of further spot shortages and
continued rapid inflation in unit prices for critical chemicals and subassemblies during
the next 18-24 months.

* Audit data offers some support for this assumption, in terms of trends in unit prices
during the last several months.

» Demand isincreasing for the upgrade kits and the market's capacity to meet that
demand islimited.

* Nonetheless, CLEANCO has not sufficiently supported the percentages by which it
has projected future increases in unit prices.
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Solicitation-Award Phase

* Hence, as an opening position, recommended material costs have been reduced from
the proposed costs to reflect current unit prices.

Direct Labor

» Recommended labor costs have been reduced from the proposed costs to reflect the
above findings and recommendations from the technical analysis on engineering hours
and the skilled labor mix for installation.

 Inaddition, recommended |abor costs have been reduced from the proposed costs to
reflect current audited wage rates. CLEANCO has not sufficiently justified its
assumption that the current wage rates, which are mostly locked in by current
employment contracts, are going to continue to rise.

Indirect Rates:
» Based on audit findings, indirect rates are figured at 92% of direct labor costs, rather
than the proposed 100%.

Profit:
* CLEANCO predicatesits price on a profit rate of 15%.
* My analysis, attached, only supports a profit rate of 10%.

Steps In Presenting The Topic Instructor Notes

e. Question: “What is CLEANCO's price so much
higher than the Government estimate?’ [Solicit
answers from the class before providing your own.
Record answers on the flipchart]

Primary factor: Cleanco isworried about rapidly
escalating labor rates and pricesfor critical raw
materials and subcomponents.

0 KA [ 2

BREAK FOR THE DAY.

ASSIGN CHAPTER 8 IN THE TEXT/REFERENCE AS THE NIGHT'S READING.
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Lesson 7

TOPIC: 7.3.1.7 EVALUATING OTHER TERMS AND CONDITIONS
Ref. Page 7-35
Objective: When you finish Section 7.3.1.7, the students must be able to:
* |dentify terms and conditions other than the SOW and price that may be the subject of ne-
gotiations.

Time: 8:00 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. ldentify examples of terms and conditions other
than the SOW and price that may be put on the table
either by the CO or the offeror during discussions.

» Useof adifferent type of contract than solicited

» Provision of financing or adifferent type of financing

than contemplated in the RFP.

* Furnishing property for the contract

» Leasing rather than purchasing

» Extending the proposed delivery schedule

-p b. Question: “If you were Strong Jones, which of

= | theseissueswould you bring to thetable, if any?’
[Solicit answers from the class before providing your
own|

Answer: Typeof Contract. Switchingto an FP-
EPA contract might be the tradeoff for persuading the
CLEANCO to peg its material cost estimates to
current prices.

ﬁﬂ c. Ask the students playing Strong Jones and Prudent
Jackson, Price Analyst, to read Roleplay #4 on page
CM 7-24
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Solicitation-Award Phase

7.3.1.7 EVALUATING OTHER TERMS AND CONDITIONS (CON'T)
Roleplay #4 (CM 7-24)
Jones:

Things look bad on the CLEANCO contract. | entered into discussions, but CLEANCO's
representatives informed me that their offer wason a*“takeit or leave it basis’. | gavethema
deadline for submitting a* best and final” proposal, and the deadline has passed with no
response.

Jackson:

| may have a solution for you. In the past several weeks, | have received phone calls from
severa of the prospective offerors that did not submit proposals. They report that EPA has
cancelled grantsto State and local Governments for pollution control equipment. Conse-
guently, some of their contracts with State and local Governments have been cancelled.
SCRUBBCO and SHACKELFORD are now ready to do business with us. | have reason to
believe that other of the prospective offerors may aso be in the same boat.

-p d. Question: “If you were Strong Jones, what would
you do upon hearing this report from Jackson?’
[Solicit answers from the class before announcing the

decision made by Jones.]

e. Thedecision by Strong Jones. Cancel and
resolicit.” Why?

» The great disparity between CLEANCO's price per
smokestack vs. the Government estimate. Whereas
Smith had expected to pay $9,000,000 for all three
smokestacks, taken together, CLEANCO's opening
proposal is $13,501,920.

» Thelikelihood, given the apparent drop in demand, of
obtaining far more competitive prices by resoliciting.

» Thefact that Mark Smith is partia to atradeoff
between cost and timeliness, mainly because Smith
would be hardpressed to find the extra millions that
would apparently be necessary to fund the contract
with CLEANCO as things now stand.

* Note—such decisions have been upheld by the Comptroller General. See, for instance, B-235208
(August 9, 1989) and 237531.3 (August 17, 1990). In both cases, the Comptroller General affirmed that an
agency may cancel a negotiated procurement based on the potential for increased competition or cost
savings.
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Lesson 7

7.3.1.7 EVALUATING OTHER TERMS AND CONDITIONS (CON'T)

Ref.

Steps In Presenting The Topic

f. Inform the class that, in resoliciting, Jones used
Firm Fixed Price with Economic Price Adjustment
terms.

g. Record the new price proposals (per smokestack)
on the flipchart, as follows—

SNUFF-IT: $3,100,000
SHACKELFORD: $3,300,000
BLAST: $3,350,000
CLEANCO: $3,500,000
SCRUBBCO: $5,200,140

h. Transition—Inform the class that the proposals
were analyzed, both on price-related and technical
grounds. Mark Smith reported that SCRUBBCO's
technical approach has no chance of meeting the EPA
standards.
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Solicitation-Award Phase

TOPIC: 7.3.1.8 COMPETITIVE RANGE

Ref. Pages 7-35to 7-36

Objective: When you finish Section 7.3.1.8, the students must be able to:
» Describe the competitive range.

Time 8:10 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define “competitive range.”

The competitive range includes all proposals that will
be discussed with offerors. CO's establish the range
on the basis of technical evaluation factors and price.

Only include offersin the competitive range that have
areasonable chance of being selected for award.

b. Question: “Does Strong Jones have good reason,
at thistime, to remove any proposals from the
competitive range?’ [Solicit answers from the class
before providing your own]

Answer: Yes. SCRUBBCO's.

c. Question: “How would Strong Jones remove
SCRUBBCO's proposal from the competitive range?’
[Solicit answers from the class before providing your
own|

Answer: By sending SCRUBBCO awritten notice.
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TOPIC: 7.3.1.8 COMPETITIVE RANGE (CON'T)

Lesson 7

Ref.

Steps In Presenting The Topic

d. Recap of the Question for Section 7.3.1:
“Which, if any, of the submitted proposals should be
considered for award, and what needs to be discussed
with the offerors?’

Answer: Four proposalsremaininthe
competitive range. Potential issuesfor discussions
with those offerors:

Issue 1. Any technical deficiencies and concerns,
in terms of meeting the EPA standards.

Issue 2. Any variance from business termsand
conditions (e.g., the proposed delivery schedule)
between the RFP and the proposals.

Issue 3. The potential impact on proposed prices
of changesin the work design and business terms
and conditions.

Issue4. Theoveral reasonableness of proposed
prices, in view of the Market Report and
Government estimate that supports pricesin the
range of $3,000,000 per smokestack.

e AsK therecorder to write the answer on page CM

7-3 of his’her book; provide the recorder with the page
from the flipchart.
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Solicitation-Award Phase

TOPIC: 7.3.2 DISCUSSIONS
Ref. Page 7-36

Objective: When you finish Section 7.3.2, the students must be able to:
» Recognize atypical setting for discussions.

» State the basic business question.
» List thethree principal stepsin discussing proposals.

Time: 8:20 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Present the Setting:

“ Strong Jones has compl eted the initial
analysis of proposalsin the competitive
range.”

b. Present the Basic Business Question:

“What strategies and tacticswill you
employ in discussing proposals with
offerors?’

c. Listthe steps:

1. Conduct any necessary factfinding to
complete analysis of the proposals.

2. Preparethe strategy for conducting
negotiations.

3. Conduct discussionswith
representatives of the offeror.
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TOPIC: 7.3.21 FACTFINDING

Ref. Page 7-36

Objective: When you finish Section 7.3.2.1, the students must be able to:
» Definefactfinding.
 Distinguish factfinding from negotiations.

Time: 8:25 — 5 Minutes

Method: Lecture

Lesson 7

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Definefactfinding .

The process of identifying and obtaining in-
formation from the offeror necessary to complete
the evaluation of the offeror's proposal. The focus
ison clarifying proposals, not on bargaining.

b. Based on factfinding, the CO might:.
» Revise prenegotiation objectives.

* Eliminate the proposa from the competitive

range.

» Set up another round of factfinding.

c. Distinguish factfinding from negotiation.

Factfinding's goal isto clarify proposals, not
bargaining. CO'smust ensurethat factfinding
sessions do not turn into negotiations, especidly if
the CO has not yet had a chance to develop a

strategy for the negotiations.
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Solicitation-Award Phase

TOPIC: 7.3.2.2 NEGOTIATION STRATEGY
Ref. Page 7-37

Objective: When you finish Section 7.3.2.2, the students must be able to:

 |dentify typical stepsin preparing for negotiations.

* ldentify typical elements of astrategy for accomplishing negotiation objectives.

Time: 8:30 — 10 Minutes

Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic

a. Present stepsin preparing for negotiations.
* ldentify best case vs. worst case positions for each

prenegotiation objective.

Identify the relative and absolute priority of each ob-

jective.

» Develop an overal strategy for accomplishing the
Government's highest priority objectives.

* Research the offeror's negotiation style and likely
drategy.

» Prepare a prenegotiation plan.

 Brief management on the plan.

* Review and rehearse the plan with the Government's
negotiation team.

» Prepare the negotiation agenda.

b. Identify typical elements of anegotiation strategy.
* Opening positions.
» Panned counteroffers.
» Potential exchanges of concessions and tradeoffs.
* Specific tactics (which to employ and when).

c. Describetypical elements of anegotiation plan.
Target objectives.

Magjor issues and concerns.

Summary of the strategy.

Team members and roles.

Schedule.
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TOPIC: 7.3.2.3 CONDUCTING NEGOTIATIONS

Ref. Pages 7-37 to 7-39

Lesson 7

Objective: When you finish Section 7.3.2.3, the students must be able to:
» Define negotiation.

* ldentify the basic stepsin negotiating sole source agreements.

* |dentify the basic steps in competitive negotiations.
» List some of the "don'ts" when conducting negotiations on behalf of the Government.

Time 8:40 — 20 Minutes

Method: Lecture

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define negotiation.

Negotiation means bargaining. Both parties, the
Government and the offeror, establish their objectives
and enter into the negotiations with the expectation of
bargaining to achieve those objectives.

Both negotiation teams have aleader, with the CO as
the Government leader.

b. Present sometypical (and acceptable) tactics.

Questions.

Trial baloons (e.g., “what if?")

Silence.

Casting the meeting as an exercise in problem-solving
(win-win) approach.

Discussing issues in order of ease of agreement.

Hold major concessions for a*“walk in the woods”—
a separate meeting between lead negotiators.

Hold major concessions until the deadlineis near.

Call caucuses and breaks.

c. Present the “don'ts’ "of conducting discussions.

Lead the class through Exhibit 7-18 on page 7-39 of
the text.
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Solicitation-Award Phase

TOPIC: 7.3.2.3 CONDUCTING NEGOTIATIONS (CON'T)

Ref.

Steps In Presenting The Topic

d. Describe the intended outcome of sole source
negotiations.

Acceptance of afina offer from the offeror.
However, the CO is not obliged to accept the final of-
fer on thetableif that offer isnot fair and reasonable.

e. Describe the intended outcome of competitive
negotiations:

Request from the CO for the offeror's Best and Final
Offer. The CO will compare this BAFO with those of
other firmsin the competitive range to recommend an
offeror for award.

f. Describe Price Negotiation Memoranda.

g. Transtion: “Strong Jones has received and
analyzesthe Best and Final Offers. After applying the
RFP's evaluation factors, thefollowing isthe lineup
of offers.” [Write the following information on the
flipchart]

SHACKELFORD: $2,900,000
SNUFF-IT: $2,999,000
CLEANCO: $3,100,000
BLAST: $3,500,000

h. “Recap of the Question for Section 7.3.1: “What
strategies and tactics will you employ in discussing
proposals with offerors, and how can you obtain and
evaluate Best and Final Offers?’

Answer: “Jones prepared a prenegotiation plan
which recommended a strategy and tactics.
Based on that plan, Jones conducted
discussions with offerors and then requested
BAFOs. SHACKELFORD's BAFOisinline
for award.”

i. Ask the Recorder to record this answer.
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Lesson 7

TOPIC: 7.4 AWARD
Ref: Page 7-40

Objective: When you finish Section 7.4, your students must be able to:
» Recognize atypical setting for recommending award of a contract.
» State the basic business question.
» Listtheeight principa stepsin evaluating proposals.

Time: 9:00 — 5 Minutes

Method: Lecture

LESSON PLAN
Ref. Steps In Presenting The Topic Instructor Notes
ﬁ a Show VG 7-6: Award
| Solicitation | Evaluation— Evaluation— | Award |
Sealed Bidding Negotiation

Selection for Award
Mistakes in Offers
Responsibility
Subcontracting Goals
Preparing Awards

Executing Awards
Award
Debriefing

Protests

Fraud and Exclusion

VG 7-6
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Solicitation-Award Phase

TOPIC: 7.4 AWARD (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

b. Present the Setting:
“SHACKELFORD isin line for award.”

c. Present the Basic Business Question:

“Isthe offeror in line for award responsible, and is
the offer free of any clerical or other mistakes?’

d. List the steps:

1. Resolvealeged mistakes.

2. Determine the responsibility of the offeror in line
for award.

3. Obtain any required subcontracting plans and ne-
gotiate improvementsin them.

4. Prepare awards and obtain the necessary ap-
provals.
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Lesson 7

TOPIC: 74.1.1 MISTAKESIN OFFERS
Ref. Pages 7-41 to 7-42

Objective: When you finish Section 7.4.1.1, the students must be able to:
» Describe two types of mistakes.
* ldentify potential consequences of alleged mistakes.

Time 9:05 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Definethe two types of apparent mistakesthat a
CO might catch when reading offers.
* Clerical mistakes, such asamissing decimal point.
» Non-clerical mistakes, such as aprice that is so much
lower than other bids or your own estimate, based on
market research, asto suggest the possibility of error.

CM | b. Show VG 7-7: Mistakesin Bids. Ask theclassto
7-25 | call out anything that suggests that the bidder may
; I| have made amistake in preparing its bid.

MISTAKES IN BIDS— [0 Spot the mistakesin JJ's Bid
1. Lineltem Price

Bid A:

Type A Nails (50 Ibs) $12.00
Type B Nails (50 Ibs) $1220
Type C Nails (50 Ibs) $12.40
Type D Nails (50 |bs) $4.45*

*Next low bid for Type D nails: $20.19.
2. Discounts

1%/10 days, 2%/20 days, 5%/30 days

3. FOB Origin $3.00

FOB Dest.  $2.50
VG 7-7
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Solicitation-Award Phase

Answersto VG 7-7:

Item 1: Type B appearsto be missing adecimal point. Contractor would have to provide evi-
dence (e.g., worksheets, vendor quotes) to correct mistake. For Type D, the bid appearsto be
anon-clerical mistake.

Item 2: Discounts are reversed.

Item 3: FOB Origin and FOB Dest. are reversed.

-p c. Question: “What should the CO do with Bid A7
= || [Solicit answers from the class before providing your
own|

Answer: Call the vendor and ask the vendor to verify
the Bid.

? d. Question: “If Bidder A admitsto the clerica
. mistakes, what should the CO do?’ [Solicit answers
from the class before providing your own]

Answer: Obtain written verification of the mistakes
from the bidder and correct the bid by attaching the
written verification to the bid.

-p e. Question: “The bidder alleges that the bid of

T || $4.45 for Type D nailsis a mistake—that the bid
should have been $20.18. What should the CO do?’
[Solicit answers from the class before providing your
own|

Answer: Instruct the bidder to (1) allege the mistake
inwriting and (2) request withdrawal or correction of
thebid. Also notify the bidder that the allegation must
be supported by such evidence as:

» Certified copies of work papers and other data used

in preparing the bid.
» Copies of subcontractor and supplier quotes.
* Published pricelists.

Based in part on whether the Bidder A meetsits bur-
den of proving that a mistake was made and that the
intended bid was $20.18, the CO might (1) permit cor-
rection, (2) permit withdrawal , or (3) award the con-
tract at the price of $4.45. The FAR establishes pre-
ciserulesfor determining which option applies.
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TOPIC: 7411 MISTAKESIN OFFERS (CON'T)

Lesson 7

Ref. Steps In Presenting The Topic

? f. Question: “If the CO had discovered such

your own]

tiations.

$4.45 per 50 pounds. What will the CO do in that
case?’ [Salicit answers from the class before
providing your own]

regardless of the method of procurement.

of the probability of the mistake.”

stands at $4.45 per 50 pounds.

option applies.
h. Inform the class that none of the offerorsin the

offers.

7-73

= || apparent mistakesin aproposal, what would the CO
do?’ [Solicit answers from the class before providing

Answer: Put them on the table as part of the nego-

-p g. Question: “Suppose the offeror waits until after
= || awardtoalegethat it erredin offering Type D nails at

Answer: The FAR establishes precise rules for re-
sponding to such allegations. These rules are the same

Step 1: The offeror must supply evidence (1) that a
mistake was made and (2) that the mistake was mutual
or “so apparent as to have charged the CO with notice

Step 2: The CO must determine whether the offeror
met the burden of proof in step 1. If not, the contract

Step 3: If the offeror meetsits burden of proof, the
CO might (1) rescind the contract and resolicit or (2)
reform the contract to reflect the intended price.  The
FAR establishes precise rules for determining which

competitive range have aleged any mistakesin their
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Solicitation-Award Phase

TOPIC: 7.4.1.2 RESPONSIBILITY
Ref. Pages 7-43 to 7-44

Objective: When you finish Section 7.4.1.2, the students must be able to:
« List the general standards of responsibility.
» Describethe "List of Parties Excluded from Government Procurement Programs’.
» State why it isimportant to award only to responsible offerors.

Time: 9:15 — 25 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Defineresponsihility.
To be considered responsible, an offeror must:

Have adequate financial resources to perform the
contract, or the ability to obtain them.

Be able to comply with the required or proposed
delivery or performance schedule, taking into con-
Sideration all existing commercial and governmen-
tal business commitments.

Have a satisfactory performance record.

Have a satisfactory record of integrity and business
ethics.

Have the necessary organization, experience, ac-
counting and operational controls, and technical
skills, or the ability to obtain them.

Have the necessary production, construction, and
technical equipment and facilities, or the ability to
obtain them.

Be otherwise qualified and eligible to recelve an
award under applicable laws and regulations.

Meet any specia standards stated in the solicitation

? b. Question: “The FAR requiresthat contracts be
awarded only to responsible offerors. Why?’ [Solicit
answers from the class before providing your own]

Answer: Awarding solely on the basis of price can be
false economy if there is substantial risk of subsequent
default, late deliveries, or unsatisfactory quality, or any
other mgjor breach of the contract's terms and
conditions.
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TOPIC: 7.4.1.2 RESPONSIBILITY (CON'T)

Lesson 7

Ref.

?

CM
7-26

Steps In Presenting The Topic

c. Stressthat the burden of proof is on the contractor
to affirm its responsibility.

d. Question: “Who decides whether or not the
offeror isresponsible?’ [Solicit answers from the
class before providing your own]

Answer: In most cases, the CO. However, SBA re-
serves the right to determine the responsibility of small
business concerns. If, despite CO's concerns, SBA
decides that a small business concern is responsible,
SBA issues a Certificate of Competency.

Note, however, that COs may determine that a small
business is nonresponsible without consulting SBA if:
» Thesmall businessisnot qualified and eligible to
receive an award under applicable laws or regula-
tions (e.g., has violated the Clean Air Act) or

» Thesmall businessis on the “List of Parties Ex-
cluded from Government Procurement
Programs.”

e. Question: “What isthe“List of Parties Excluded
from Government Procurement Programs.” ?’
[Solicit answers from the class before providing your
own|

Answer: Thisdocument lists firmsthat have been
suspended, proposed for debarment, debarred, or
otherwise declared indligible. COs check thislist prior
to making award, and no award may be madeto a
firm on thelist.

f. Question: “Read the Strong Jones memo for the
record on page CM 7-26. Has SHACKEL FORD
affirmed itsresponsibility? If not, what general
standard or standards are at issue?’ [Solicit answers
from the class before providing your own]
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Solicitation-Award Phase

MEMORANDUM FOR THE RECORD
FROM STRONG JONES
SUBJ: SHACKELFORD

| requested data from SHACKELFORD on Federal contracts that it
had been awarded during the past five years. SHACKELFORD i den-
tified five such contracts. | called the contracting officers.
One contracting officer stated that SHACKELFORD had rendered
sati sfactory perfornance.

The others reported that, on all four contracts,
0 (1) SHACKELFORD delivered 6-9 nonths |ate.
(2) The CORs rejected every initial deliverable.
(3) At least one cure notice was sent to SHACKELFORD (i n the
wor st case, five were sent).
(4) SHACKELFORD corrected the work and, in consideration for
| ate delivery, lowered the price.

These probl enms were presented to SHACKELFORD during di scussions.
SHACKELFORD bl aned them on the fact that it's upgrade kit is
state of the art and, at that tine, was still being debugged.
SHACKELFORD cont ends that these probl ens have now been resol ved
and that its nore recent, private sector contracts have been
trouble free

However, within the past six nonths, SHACKELFORD s private sec-
tor custoners have filed seventeen separate civil lawsuits

agai nst SHACKELFORD for breach of contract, alleging that
SHACKELFORD upgr ades are not satisfying contractual requirenents
for nmeeting the inpending EPA standards.

On the ot her hand, SHACKELFORD has satisfied nme that it:

e Has adequate financial resources, given the availability of
progress paynents.

* Notwithstanding its other contractual commtnents, has suf-
ficient plant capacity and staff at the ready to neet the
del i very schedul e.

* Has the necessary production facilities and equi pnment to
make and install the upgrades.

e s qualified and eligible to receive award under applicable
| aws and regul ati ons.
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TOPIC: 7.4.1.2 RESPONSIBILITY (CON'T)

Lesson 7

Ref.

?

Steps In Presenting The Topic

g. Question: “Has SHACKEL FORD affirmed its
responsibility? If not, what general standard or
standards are at issue?’

Answer: No—SHACKELFORD has not met its
burden of proof.

1. SHACKELFORD's performance record is not
satisfactory. FAR 89.104-3(c): “A prospective
contractor that is or recently has been serioudly
deficient in contract performance shall be pre-
sumed to be nonresponsible, unless the contract-
ing officer determines that the circumstances
were properly beyond the contractor’ s control or
that the contractor has taken appropriate correc-
tive action.”

2. SHACKELFORD's has not affirmed that it has
the technical skillsto build upgrade kitsthat in
fact meet EPA standards as promised.

3. SHACKELFORD's integrity is suspect—alleg-
ing in discussions that its latest private sector
contracts have been troublefree when in fact 17
civil suits have been brought against it by those
selfsame customers.

h. Question: “Inview of SHACKELFORD's need
for progress payments, can Jonesin fact say that its
financia resources are adequate?’ [Solicit answers
from the class before providing your own]

Answer: Yes TheFAR at 832.107 states that a
contractor's need for progress payments cannot be
used as afactor in determining responsibility.

7-77

Instructor Notes



Solicitation-Award Phase

TOPIC: 7.4.1.2 RESPONSIBILITY (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

? i. Question: “If SHACKELFORD is

= | nonresponsible, can award now be made to Snuff-1t?’
[Solicit answers from the class before providing your
own]

Answer: No. Snuff-1t isnot eligible for award
because it is hot alabor surplus area concern. Hence,
it is not responsible under the General Standard at
FAR 89.104-1(g)—"To be determined responsible, a
prospective contractor must ... be otherwise qualified
and eligible to receive an award under applicable laws
and regulations.

TRANSITION—The contractor now in line for
award is CLEANCO.
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Lesson 7

TOPIC: 7.41.3 SUBCONTRACTING GOALS
Ref. Pages 7-44 to 7-45

Objective: When you finish Section 7.4.1.3, the students must be able to:
» Define subcontracting plan.
* ldentify circumstances under which a subcontracting plan must be obtained.

Time: Break beforethislesson. Resume at 10:00 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. State the Government's socioeconomic goal for
subcontracting:

To provide subcontracting opportunities to small and
small/disadvantaged business concerns.

b. Describe subcontracting plans as a method of
advancing thisgoal.

Subcontracting plans are prepared by offerors and
become a part of the contract. Such plans must,
among other things, include:

» Percentage goals for subcontracting with small
business concerns and small disadvantaged busi-
ness concerns.

» Procedures for providing small business concerns
and small disadvantaged business concerns with
equitable opportunities to compete for subcon-
tracts.

* Reporting requirements.

» Recordkeeping requirements.

c. State the circumstances under which subcontracting
plans are required:

If the solicitation is for acontract expected to exceed
$500,000 ($1,000,000 for construction) that has sub-
contracting possibilities, the IFB or RFP must require
the apparently successful offeror to submit an accept-
able subcontracting plan.

There are afew exceptions to this requirement (most
notably, for prime contractors that are small business
concerns).
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Solicitation-Award Phase

TOPIC: 7.41.3 SUBCONTRACTING GOALS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

d. Statetheimpact if the CO finds that the subcon-
tracting plan is not acceptable.

In negotiated acquisitions, the CO may negotiate im-
provements to the plans during discussions with offer-
orsin the competitiverange. If the plan asfinally
submitted is not acceptable, the CO may not award to
that offeror.

In sealed bidding, the CO may provide an opportunity
for the bidder to resubmit the plan if it was incompl ete.
However, if the proposed subcontracting plan is not

acceptable, the CO may not make award to that bidder.

-p e. Question: “Is CLEANCO required to submit an

acceptable subcontracting plan as a condition for
award?’ [Solicit answers from the class before
providing your own]

Answer: Yes. The award price exceeds the $500,000
threshold.

f. What can happen to CLEANCO if it later does not
comply with the subcontracting plan?

Any contractor or subcontractor failing to comply in
good faith with the requirements of the subcontracting
planisin material breach of its contract. Further, 15
U.S.C. 637(d)(4)(F) directsthat a contractor'sfailure
to make a good faith effort to comply with the re-
guirements of the subcontracting plan shall result in
the imposition of liquidated damages.
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Lesson 7

TOPIC: 7.4.1 .4 PREPARING AWARDS
Ref. Pages 7-45 to 7-46

Objective: When you finish Section 7.4.1.4, the students must be able to describe:
e Typical itemson the CO's checklist for recommending award.
* The necessity for reverifying funds.
» Elements of thefinal contract.

Time: 8:40 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

I| a Show VG 7-8: Preparing Awards. Thisisan
é interactive viewgraph that lists items for the CO to
ensure before awarding the contract in sealed bidding
CM | and negotiation. Ask the class to determine whether
7-27 | each item appliesto sealed bidding, negotiation, or
both.

The answers are located at the left in brackets.

PREPARING AWARDS
1. Multiple awards, if applicable, were made correctly [BOTH]
2. The competitive range was fairly established [NEGOTIATION]
3. Score or rating has been determined according to the selection plan [NEGOTIATION]
4. Other factors stated in the RFP have been properly considered [NEGOTIATION]
5. Sufficient funds are available for obligation [BOTH]

6. All requirements of law, executive orders, regulations, and all other applicable procedures
have been met [BOTH]

VG 7-8
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Solicitation-Award Phase

TOPIC: 7.4.1.4 PREPARING AWARDS (CON'T)

Ref.

?

CM
6-7

Steps In Presenting The Topic

b. Question: “If Strong Jones awards to
CLEANCO, which test in VG 7-8 will she have
skipped?’ [Solicit answers from the class before
providing your own]

Answer: Verifying that sufficient fundsare
availablefor obligation. Inits BAFO, CLEANCO
priced the work at $9,300,000. Mark Smith's PR has
only committed $9,000,000. Before Jones can make
award, Smith is going to have to come up with another
$300,000.

c. Question: “What would happen if Strong Jones
awards to CLEANCO without getting an extra
$300,000 from Smith?’ [Solicit answers from the
class before providing your own]

Answer: Joneswould be personally liablefor the
$300,000 under the Anti-Deficiency Act.

d. Tell the students the next steps in awarding the
contract.
1. Strong Joneswill finalize the contract.

Contracts consist of the accepted offer (bid or BAFO),
the Schedule (Part | of the UCF), Contract Clauses
(Part 11 of the UCF), Attachments (Part |11 of the
UCF), and any amendmentsto the IFB or RFP. In
addition, the offeror's representations, certifications,
and other statements are part of the resulting contract
even though not physically attached to it.

2. Strong Joneswill obtain all necessary

clearances and approvals per the policies of
that contracting activity.
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TOPIC: 7.4.1.4 PREPARING AWARDS (CON'T)

Lesson 7

Ref.

Steps In Presenting The Topic

e. Recap of the Question for Section 7.4.1: “Isthe

offeror in line for award responsible, and is the offer
free of any clerical or other mistakes?’

Answer: Jones has ruled that SHACKELFORD and

SNUFF-IT are nonresponsible. In contrast,
CLEANCO has been determined to be responsible,
and CLEANCO's BAFO—partly due to the dis-
cussions—is free of any material defect. Jones has
further confirmed that al required reviews and
approvals have been secured and that the award
process has been properly conducted. Hence, Jones
has prepared an award document comprised of the
origina RFP, all amendments thereto, and
CLEANCO's BAFO. However, before making

award, Strong Jones has obtained another fund cite for

$300,000 from Mark Smith.

f. Ask therecorder to write the answer on page CM
7-4 of his/her book.

7-83

Instructor Notes



Solicitation-Award Phase

TOPIC: 7.42 EXECUTING AWARDS
Ref. Page 7-46

Objective: When you finish Section 7.4.2, the students must be able to describe:
» Recognize atypical setting for executing contracts.

» State the basic business question.
» Listthetwo principal stepsin executing awards.

Time: 10:20 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Present the Setting:
“The contract is ready for award.”

b. Present the Basic Business Question:

“How should the contract be executed and an-
nounced?’

C. Listthe steps:
1. Executethe award and notify interested parties.
2. Debrief unsuccessful offerors, where required
and as requested.
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Lesson 7

TOPIC: 7421 AWARD
Ref. Pages 7-46 to 7-47

Objective: When you finish Section 7.4.2.1, the students must be able to:
» State how contracts are executed.

» List partiestypically notified of awards.

Time: 10:25 — 5 Minutes
Method: Lecture/Discussion

LESSON PLAN
Ref. Steps In Presenting The Topic Instructor Notes

? a. Question: “How isacontract avarded?’ [Solicit
answers from the class before providing your own]

Answer: By signing the contract itself or by issuing a
Notice of Award. When the SF 33 is employed, the
CO signs Block 27 in the subsection entitled
AWARD. Only aduly appointed CO, acting within
the scope of hisor her authority, may sign a contract.

-p b. Question: “What isabilateral award document,
and when would this be necessary?’ [Solicit answers
from the class before providing your own]

Answer: The SF 26 isabilateral award document,
used when an offer is changed. Both the offeror and
the CO must sign it, thereby reflecting acceptance of
the changed (new) offer.

-p c. Question: “Whoisnotified of the award?’
[Solicit answers from the class before providing your
own|

Answer:
» Unsuccessful offerors
e SBA, Labor, and other such Government agencies
» Thepublic at large, through a CBD synopsis of the
award and other announcements
» The Federal Procurement Data System.

* Examples: SBA per FAR 19.705-6, when the contract contains a subcontracting plan; Labor per FAR
22.1017—when a service contract over $25,000 has been awarded by an agency that does not report to the
FPDS; EPA per FAR 23.106—when considering or making award to an offeror that the EPA is considering
for listing as a violating facility under the Air or Water Acts.
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Solicitation-Award Phase

TOPIC: 7.4.2.2 DEBRIEFING

Ref. Page 7-47

Objective: When you finish Section 7.4.2.2, the students must be able to describe:

» When adebriefing is required.
» Thetypes of information that may be provided to unsuccessful offerors.

Time: 10:30 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Tell the classwhen COs must debrief an un-
successful offerors (e.g., when—

* Award is based on technical and/or business man-
agement factors,

» An offeror asks, in writing, for the debriefing.

b. Define“debriefing” .

Debriefing isthe process of telling unsuccessful offer-
orswhy their offers were deficient, by describing sig-
nificant weak or deficient factorsin the offeror's pro-
posal.

c. State the limits on what may be divulged.

COs may not:

» Do point by point comparisons of the offer with
other offers.

* Reveal therelative merits or technical standing of
competitors.

» Reved the evaluation scoring.

» Reveal any information that may not be divulged
under the FOIA (e.g., trade secrets).

d. Question: “Are SHACKELFORD and
SCRUBBCO entitled to adebriefing, if they request
such?’ [Solicit answers from the class before
providing your own]

Answer: Yes.
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TOPIC: 7.4.2.2 DEBRIEFING (CON'T)

Lesson 7

Ref.

Steps In Presenting The Topic

e. Recap of the Question for Section 7.4.2: “How
should the contract be executed and announced?’

Answer: Jones has signed an SF26 to execute award
to CLEANCO. Notice of the award has been pub-
lished in the CBD and otherwise distributed as re-
quired. SCRUBBCO has requested a debriefing and
been debriefed.

f. Ask the recorder to write the answer on page CM
7-4 of his/her book.

7-87

Instructor Notes



Solicitation-Award Phase

TOPIC 7.43 PROTESTS

Ref. Pages 7-47 to 7-48

Objective: When you finish Section 7.4.3, the students must be able to:
» Recognize atypical setting for protests.

» State the basic business question.
» Define protest and describe its potential impact on the acquisition.

* Describethe CO's basic rolein resolving protests.

Time 10:40 — 20 Minutes

Method: Lecture and Group Exercise

LESSON PLAN

Ref.

Steps In Presenting The Topic

Present the Setting:

“The contract has been awarded to CLEANCO.
But SCRUBBCO believesthat it should have had
an opportunity to participate in discussions—that it
was unfairly excluded from the competitive
range.”

. Present the Basic Business Question:

“How can any protests of the award be resolved?’

. Define “protest.”

A written objection by an interested party to a solicita-
tion, proposed award, or the award.

. Define “interested party.”

An actual or prospective offeror whose direct eco-
nomic interest would be affected by the award of the
contract, or by afailure to award a contract.
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Lesson 7

TOPIC: 7.43 PROTESTS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

e. Describe the CO'srolein resolving protests.

When possible, protests (or potential protests) should
be discussed and resolved between the protestor and
the CO. If the protester wants to pursue the issue fur-
ther, the protester will file the protest with either the
Comptroller General or—for ADP awards—to the
General Services Board of Contract Appeals
(GSBCA), as appropriate.

When a protest is lodged with these forums, promptly
supply any information required by GAO or the
GSBCA; otherwise, the agency's case may belost due
to untimely responses.

f. State the potential impact of aprotest to GAO.

With respect to protests to the Comptroller General,
COs generaly:
» Delay award, when notice of the protest arrives
prior to award.
e Suspend or terminate award, if the notice comes
within 10 calendar days after award.

After reviewing the protest, the Comptroller General
may recommend such actions as cancellation and reso-
licitation. The Comptroller General may also
recommend paying the protestor's costs of :2
* Filing and pursuing the protest, including reason-
able attorney fees, and
» Bid or proposal preparation

g. Recap of the Question for Section 7: “How can
any protests of the award be resolved?’

Answer: After further discussions with
SCRUBBCO, Jones has persuaded SCRUBBCO not
tofilea GAO protest.

h. Ask the recorder to write the answer on page CM
7-4 of his/her book.

2FAC 90-6 changed the wording to read "recommend".
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TOPIC 7.44 FRAUD

Ref. Page 7-49

Objective: When you finish Section 7.4.4, the students must be able to:
Recognize atypical setting for reporting fraud.

State the basic business question.
Define protest and describe its potential impact on the acquisition.
Describe the CO's basic role in resolving protests.

Time

11:00 — 30 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Present the Setting:

“Stuck by gum to one of the back pages of
SHACKELFORD's proposal, Strong Jones has dis-
covered aletter from SHACKELFORD's President to
SCRUBBCO's President, suggesting that
SCRUBBCO bid high on the Jones solicitation, in re-
turn for which SHACKELFORD would bid high on
the upcoming smokestack upgrade at an Army power
plant in Indiana.”

b. Present the Basic Business Question:

C.

“Has there been any evidence of fraud or other
misconduct in awarding the contract?’

Define fraud.

A felonious act of corruption, or an attempt to cheat
the Government or corrupt its agents.

Point out that those contractors found guilty of fraud,
or those who have serioudly violated the terms of a
Government contract or subcontract, may be placed on
the "List of Parties Excluded from Government
Procurement Programs.”

7-90
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TOPIC: 7.44 FRAUD (CON'T)

Lesson 7

Ref.

Steps In Presenting The Topic

d. Identify potentia indicators of fraud.
» Faseinvoices
 Phantom contractors
» Falsfication of Government Furnished Property
records
» Unbalanced bidding
» Unfair labor practices

e. Question: “Is SHACKELFORD's letter to
SCRUBBCO apotential indicator of fraud or other
misconduct?’ [Solicit answers from the class before
providing your own]

Answer: Yes.

f. Question: “What should Strong Jones do with
SHACKELFORD's letter?” [Solicit answers from
the class before providing your own]

Answer: Forward it to the IG, along with information
on the prices actually proposed.

g. Recap of the Question for Section 7: “Hasthere
been any evidence of fraud or other misconduct in
awarding the contract?’

Answer: Yes—the SHACKELFORD letter. Jones
has forwarded it to the | G.

h. Ask the recorder to write the answer on page CM
7-4 of his/her book.
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RECAP OF LESSON 7

a. Show VG 7-9 and leave it in view during the recap.

[]

| Solicitation |

Terms and Conditions
Contract Types

Letter Contracts
Contract Financing

Use of Gov't Property &
Supply Sources

Bonds (Need for bonds)
Solicitation Preparation

Soliciting Offers

Publicizing Proposed
Procurements

Prebid/Preproposal
Conferences

Amending Solicitations
Cancelling Solicitations

Evaluation—
Sealed Bidding

Evaluation—
Negotiation

Bid Evaluation
Processing Bids
Time Extensions for
Bids

Late Offers

Bid Prices
Responsiveness

Proposal Evaluation

Processing Proposals

Technical Evaluation

Price Objectives

Cost and Pricing Data
Audits

Cost Analysis

Evaluation Other Terms
and Conditions

Competitive Range

Discussions
Factfinding
Negotiation Strategy

Conducting
Negotiations

| Award

Selection for Award
Mistakes in Offers
Responsibility
Subcontracting Goals
Preparing Awards

Executing Awards
Award
Debriefing

Protests

Fraud and Exclusion

VG 7-9

See the next page for our recap.

b. Ask the Recorder to report the Business Questions
that were addressed in Lesson 7. For each Issue, have
the Recorder aso report the corresponding Answer

for the Smoketown Scenario.

See |G page 7-95 for the Transition to Lesson 8.
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Lesson 7

[0 LESSON 7 BASIC BUSINESS QUESTIONS
(CM 7-3 and 7-4)

7.1.1 Termsand Conditions—What terms and conditions should be incorporated in
the solicitation?

Jones has decided to:

1. Solicit Firm-Fixed-Price offers, with indefinite delivery terms for acquiring
chemicalsto refill the Chemica Tank.

2. Make Government financing available.
3. Furnish Government property—namely, the existing filter.
4. Not require bonds [or require them, if the class so decided].

Using the FAR Provision and Clause Matrix, Jones selected terms and
conditions for the RFP that result from these decisions.

7.1.2 Saliciting Offer s—How can you best communicate the Government's need to
the market, and how should you respond to feedback from the market on the
solicitation?

Jones:

1. Synopsized the requirement in the CBD and mailed the RFP to potential of-
ferorslisted in the Market Report. [Add any other methods of publicity
suggested by the class].

2. Answered questions from an offeror.
3. Held apreproposa conference at the Smoketown Plant.

4. Did not amend the RFP. However, Jones cancelled and resolicited to obtain
competition and better pricing.

7.2.1 Bid Evaluation—Which, if any, of the submitted bids should be considered for
award?

Consider abid for award which:

» Hasnot expired,

* Was submitted on time,

* Representsthe lowest “evaluated” price,

* Representsa“fair and reasonable” price, and

* Isresponsive to the terms and conditions of the IFB.
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7.3.1 Proposal Evaluation—Which, if any, of the submitted proposals should be
considered for award, and what needs to be discussed with the offerors?

Four offerors were considered for award, being in the competitive range.
Potential issues for discussions with those offerors:

Issue 1. Any technical deficienciesand concerns, in terms of meeting the EPA
standards .

Issue 2. Any variance from business terms and conditions (e.g., the proposed
delivery schedule) between the RFP and the proposals.

Issue 3. The potential impact on proposed prices of changesin the work design
and business terms and conditions.

Issue 4. Theoveral reasonableness of proposed prices, in view of the Market
Report and Government estimate that supports pricesin the range of $3,000,000
per smokestack.

7.3.2 Discussions—What strategies and tactics will you employ in discussing
proposals with offerors, and how can you obtain and evaluate Best and Final Offers?

Jones prepared a prenegotiation plan which recommended a strategy and tactics.
Based on that plan, Jones conducted discussions with offerors and then
requested BAFOs. Based on the BAFOs, SHACKELFORD wasin line for
award.

7.4.1 Selection for Award—Isthe offeror in line for award responsible, and isthe
offer free of any clerical or other mistakes?

SHACKELFORD and SNUFF-IT are nonresponsible.
CLEANCO isresponsible.
CLEANCO did not alege any postaward mistake in its BAFO.

Jones confirmed that all required reviews and approvals have been secured
and that the award process has been properly conducted.

A w NP

5. Jones prepared an award document comprised of the original RFP, all
amendments thereto, and CLEANCO's BAFO.

6. Before making award, Jones obtained another fund cite for $300,000 from
Mark Smith.
7.4.2 Executing Awards—How should the contract be executed and announced?

Jones signed an SF26 to execute award to CLEANCO. Jones published a
Notice of the award in the CBD and distributed it as required. SCRUBBCO
requested a debriefing and has been debriefed.
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7.4.3 Protests—How can any protests of the award be resolved?
No protests were filed with the agency or GAO.

7.4.4 Fraud—Has there been any evidence of fraud or other misconduct in awarding
the contract?

Y es—the SHACKELFORD letter. Jones forwarded it to the 1G.

TRANSITION TO LESSON 8

Inform the class that the Solicitation and Award Phase
has been completed. Inform the classthat, as part of
Lesson 8, Strong Jones will administer the contract
with CLEANCO.

BREAK FOR LUNCH.
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OVERVIEW OF LESSON 8

Starting
TOPIC Time Minutes Page
THURSDAY
INTRODUCTION TO LESSON 8 12:30 10 8-1
8.11 PLANNING 12:40 5 8-2
8.1.1.1 CONTRACT ADMINISTRATION 12:45 40 8-4
PLANNING
8.1.1.2 POST-AWARD ORIENTATIONS 1:25 10 8-8
8.1.2 ORDERS AGAINST CONTRACTS 1:35 10 8-10
AGREEMENTS
8.13 CONSENT TO SUBCONTRACTS 1:45 10 8-12
BREAK 1:55 20
8.2.1 MONITORING AND 2:15 60 8-16
PROBLEM SOLVING
8.2.2 PROPERTY 3:15 10 8-28
8.2.3 REPORTING PERFORMANCE 3:25 5 8-31
PROBLEMS
FRIDAY
83.1 PAYMENT 8:00 5 8-33
83.1.1 LIMITATION OF COSTS 8:05 10 8-35
83.1.2 INVOICES 8:15 5 8-38
8.3.1.3 UNALLOWABLE COSTS 8:20 15 8-40
8.3.14 ASSIGNMENT OF CLAIMS 8:35 10 8-44
8.3.15 COLLECTING CONTRACTOR 8:45 10 8-46
DEBTS
8.3.1.6 PROGRESS PAYMENTS 8:55 10 8-48
8.3.1.7 PRICE AND FEE ADJUSTMENT 9:05 10 8-51
8.3.2 ACCOUNTING/DEFECTIVE 9:15 15 8-54
PRICING
8.4 CLOSEOUT 9:30 15 8-57
BREAK 9:45 20
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TOPIC: INTRODUCTION TO LESSON 8

Ref: Pages8-1t0 8-2

Objective: When you finish thisintroduction, your students must be able to:
* List the principal functions of the Post-Award Administration phase
Time: 12:30 AM — 10 Minutes

Method: Lecture

LESSON PLAN

Ref.

CM

8-210 | c. Select aclass member to record answersto the
83 | questions. (That class member will recap the Q& As
at the end of the Lesson.)

; a Show VG 8-1: Post-Award Administration Phase.

b. Refer the classto CM pages 8-2 and 8-3. State
[I that, during the course of Lesson 8, “we will address
each of these questionsin turn”.

Steps In Presenting The Topic Instructor Notes

Functions*

| Start-Up

Quality
Assurance

Payment and
Accounting

| Closeout

Related Business Questions from CM 8-2 and 8-3

| 81.1 What arethecritical post-award tasks and milestones, who

should be responsible for each task and milestone, and should you
provide an orientation to CORs and the contractor on their respective
tasks and responsibilities under the contract?

8.1.2 When an indefinite-delivery contract has been established, how
are goods and services ordered?

8.1.3 Should you consent to proposed subcontracts?

8.2.1 How can you detect problems with the contract, what remedies
are available, and how should the problems be resolved?

8.2.2 If property has been furnished to the contractor, how can you
ensure that it will be used properly and returned whole to the
Government?

8.2.3 Should you report poor performance for potential suspension or
debarment?

8.3.1 What is owed to the contractor, and when and how should
payment be made?

8.3.2 Hasthe Government been adversely impacted by flawsin the
contractor's estimating and accounting of costs and if so, how can
restitution be made?

| 84 How do you closeout the contract?

*(From VG 8-1)
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TOPIC: 8.1.1 PLANNING

Ref. Page 8-3

Objective: When you finish Section 8.1.1, the students must be able to:
* Recognize atypical setting for initiating work under a contract.

» State the basic business question.

» Listthetwo principa planning steps.
Time: 12:40 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic

FI" a Show VG 8-2: Sdlicitation.

[

Instructor Notes

|  Start-Up |

Planning

Contract Administration
Planning

Post-Award Orientations

Ordering
Ordering Against
Contracts/Agreements

Subcontracting
Consent to Subcontracts

Quality
Assurance

Payment and
Accounting

Closeout

VG 8-2




TOPIC: 81.1 PLANNING (CON'T)

Lesson 8

Ref.

Page
8-3

b.

C

1.

2.

Steps In Presenting The Topic

Present the Setting:
“The contract has been awarded to CLEANCO”

Present the Basic Business Question:

“What are the critical post-award tasks and
milestones, who should be responsible for each
task and milestone, and should you provide an
orientation to CORs and the contractor on their

respective tasks and responsibilities under the
contract?’

List the Steps:

Draft and implement a contract administration
plan.

Orient the contractor.

Instructor Notes
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TOPIC: 8.1.1.1 CONTRACT ADMINISTRATION PLANNING

Ref. Pages 8-3t0 8-6

Objective: When you finish Section 8.1.1.1, the students must be able to:

* |dentify the CO's basic responsibility for contract administration.
Define ACO and list functions typically delegated to ACO's.
Identify typical elements of a contract administration plan.
List sometypical milestones for contract administration.
Describe how authority is delegated to CORs.

Time:

12:45 — 40 Minutes

Method: Lecture/Discussion and Group Exercise.

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. State the CO's basic responsibility for adminis-
tering the contract.

Ensure that both partiesto the contract—the contractor
and the Government—comply with all terms and
conditions of the contract.

b. Explainthat planning is necessary to fulfill this
responsibility.

Asaminimum, CO's must track receipt of the deliver-
able, acceptance, and payment.

c. State that one planning issue is whether to del egate
authority to an ACO. Define ACO.

d. Show VG 8-3: ACO Functions.

AsK the class to identify contract administration
functionsthat are NOT typically delegated to ACOs.
Answers are marked with an "*" at the left.

Instructor Notes

ACO FUNCTIONS

. Conduct postaward orientation conferences
. Reduce the scope of work to fit remaining funds "*"
. Administer security requirements, if any

. Perform technica surveillance
. Exercise an option."*"

1
2
3
4. Perform property administration
5
6
7

. Monitor overall performance to help ensure timely deliveries

VG 8-3/CM 8-4 |
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Lesson 8

TOPIC: 8.1.1.1 CONTRACT ADMINISTRATION PLANNING (CON'T)

Ref.

Steps In Presenting The Topic

e. Assert that Strong Jones has decided to administer
the contract and will not delegate any authority to an
ACO.

f. Question: “What are the elements of atypical
contract administration plan ?° [Record answers from
the class on aflipchart before providing your own]

Among the potential answers:

 Title of the contract, related identifiers, and critical-

ity

* ldentity of the contractor and key contractor per-
sonnel
Location of relevant files
Brief description of the work to be performed
Place of performance and/or delivery points
Contract milestones
Tasks to be performed by Government personnel
Identity of the ACO (if any), and the CO's Rep-
resentatives (CORs and COTRYS)
« Tasksand authority delegated to the ACO, CORs,

and COTRs

g. Break the classinto groups. Using the
Smoketown scenario, ask each group to:

* Brainstorm (i.e, list) potential tasks and
milestones that Strong Jones might include in the
contract administration plan.

* |dentify the responsible party for each task and
milestone—Government (G) responsibil ity or
Contractor (C) responsibility.

h. Rotating from group to group, ask each group to
identify atask or milestone and the party responsble
for that task. Continue until no further answers are
forthcoming from any group.

Instructor Notes



Post-Award Administration Phase

TOPIC: 8.1.1.1 CONTRACT ADMINISTRATION PLANNING (CON'T)

Ref.

Steps In Presenting The Topic

i. Potential tasks and milestones;

» Prepare shutdown schedule by Government operating
plant team (G).

* Issue vehicle permits needed by contractor personnel
working on Government property (C&G).

» Authorize removal of thefilter from thefirst
smokestack (G).

» Place subcontracts for chemicals and components
(©).

» Obtain delivery of chemicals and components (C).

» Conduct weekly inspections of work on the filter,
chemical tank, and pump (C).

* Ingpect filter, chemical tank, chemical mix, and re-
placement pump prior to shipment from the factory
(G or C, depending on the contract).

* Inspect safety precautions taken by the contractor for
work at the Smoketown plant (G).

» Prepare plansfor providing advance notice to usersin
the event of aserviceinterruption (C &G).

* Inspect commercia equipment before any rigging and

lifting operations (C).

Inspect installation of extra supportsin stack (G).
Inspect equipment installation (G).

Inspect repairs to stacks (G).

Prepare test equipment (G).

Plan for stack restart (for testing) (G).

Correct as necessary (plus reinspections) (C&G).
Restore site and remove equipment (C).

Conduct final contract completion inspection (G).
Identify any special invoicing or payment procedures
(C&G).

J. Question: “Strong Jones has identified tasks that

are the Government's responsibility under the
contract. Will Jones perform these tasks?’ [Solicit
answers from the class before providing your own]

Answer: No. Instead, the CO will probably delegate
authority for inspecting the work in writing to a COR

or COTR. Thisdelegation of authority will also
specify any limits on authority.

Instructor Notes



Lesson 8

TOPIC: 8.1.1.1 CONTRACT ADMINISTRATION PLANNING (CON'T)

Ref.

7

Steps In Presenting The Topic

k. Question: “If Jones doesn't perform the tasks,
how will Jones track performance by the contractor
and by the CORs?” [Solicit answers from the class
before providing your own]

Answer: By obtaining reports and other feedback
from the contractor and the CORs at each critical mile-
stone on the contract administration timeline.

[. Question: “Jones has decided (1) what needs to
be done, (2) when it needs to be done, (3) and by
whom. But CLEANCO does not have this
information. Should Jones share the plan, in whole
or in part, with CLEANCO?” [Salicit answers
from the class before providing your own]

Answer: Yes, inpart. For that purpose (among
others), the FAR provides for post-award orientations.

Instructor Notes



Post-Award Administration Phase

TOPIC: 8.1.1.2 POST-AWARD ORIENTATIONS

Ref. Pages 8-6to 8-7

Objective: When you finish Section 8.1.1.2, the students must be able to identify:
* Reasonsfor orienting contractors.
» Threetypes of orientation.

Time: 1:25— 10 Minutes

Method: Lecture/Discussion.

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Question: “What would be among the reasons for
orienting CLEANCO ?’ [Solicit answers from the
class before providing your own]

Potential answers—To:

¢ Introduce the CORs to the CLEANCO's project
manager.

* Notify CLEANCO of the limits on the CORS au-
thority.

» Ensurethat both parties are aware of their respec-
tive tasks, milestones, and responsibilities under
the contract—and have the same understanding of
all critical datestherein.

» Ensurethat al parties understand their obligations
for keeping Jones informed of progress.

b. State that Jones could orient CLEANCO either by:
* Phone,
 Letter, or by
» Conference.

c. Stressthat Jones may not use the post-award
conference as aforum for modifying the contract.

Instructor Notes



Lesson 8

TOPIC: 8.1.1.2 POST-AWARD ORIENTATIONS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

d. Recap the Question for Section 8.1.1:

“What are the critical post-award tasks and mile-
stones, who should be responsible for each task and
milestone, and should you provide an orientation to
CORs and the contractor on their respective tasks and
responsibilities under the contract?’

Answer: Jones has decided:
* Nodeegation to an ACO
* Who will serve on the CA team, and the tasks to
be performed by each Contracting Officer Rep-
resentative
* Milestonesto track

Having made these decisions, Jones conducted a post-
award orientation to share these decisions with the
contractor and to establish aworking relationship be-
tween the Government and contractor's administration
teams.

e Ask therecorder to write the answer on page CM
8-2 of hig/her book.

Transition—Now that the CO has a plan for adminis-
tering the contract and has oriented the contractor, work
should be underway. Under some contracts, however,
work does not begin until the Government issues an order.




Post-Award Administration Phase

TOPIC: 8.1.2 ORDERS AGAINST CONTRACTS/AGREEMENTS

Ref. Pages8-7to 8-8

Objective: When you finish Section 8.1.2, the students must be able to:

» Recognize atypica setting for ordering.

» State the basic business question.

* ldentify typical elements of adelivery order.
» Statethe basic rulesfor ordering against an indefinite delivery contract.

Time 1:35— 10 Minutes

Method: Lecture

LESSON PLAN

Ref.

Steps In Presenting The Topic

a Present the Setting:

“Mark Smith has submitted a purchase request for
100 additional drums of chemicalsfor the
chemical tank. The contract with CLEANCO
includes indefinite delivery terms for such orders,
at aper drum price of $150. "

b. Present the Basic Business Question:

“When an indefinite-delivery contract has been
established, how are goods and services ordered?’

c. Revisit Exhibit 7-4 on page 7-6. Lead the class
through the column on indefinite delivery contracts—
focusing on the row entitled Elements. With that
exhibit as a backdrop, note that typical elements of an
indefinite delivery contract include:

* "Per unit" price.

*» Performance period.

* Ordering activities and delivery points.

* Maximum or minimum limit (if any) on each order.

» Extent of each party's commitment on quantity.

8-10
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Lesson 8

TOPIC: 8.1.2 ORDERS AGAINST CONTRACTS/AGREEMENTS (CON'T)

Ref.

FAR
§16.506

FAR
§6.001

Steps In Presenting The Topic

d. Identify typical elements of adelivery order to be
placed against an indefinite delivery contract.

» Dateof order.

» Contract number and order number.

* Item number and description, quantity, and unit price.
Delivery or performance date.
Place of delivery or performance.
Packaging, packing, and shipping instructions (if any)
Accounting and appropriation data.

e. Statethe basic rulesfor ordering.

1. TheCO or an authorized ordering officer may
place adelivery order against the indefinite-deliv-
ery contract as the quantities and destinations be-
come known.

2. Individua orders may not exceed limitations
stated in the contract, and total quantities may not
exceed the maximum (if specified) in the
contract.

3. Funds must be available.

4. Competition is not required.”

f. Recap of the Question for Section 8.1.2: “When
an indefinite-delivery contract has been established,
how are goods and services ordered?’

Answer: Jones has prepared a delivery order for the
100 drums at the per unit price of $150, after verify-
ing:
1. Mark Smith'sfund cite for $15,000.
2. That the order iswithin any limitations estab-
lished in the contract.

g. Ask the recorder to write the answer on page CM
8-2 of hig/her book.

Instructor Notes

See |G 7-11 (separate
line item for ordering
chemicals on a"require-
ments' basis).

* Note that FAR §6.001 only exempts orders under indefinite quantity contracts when (1) the original
contract was placed through full and open competition or (2) the J& A for other than full and open
competition adequately covers the requirement contained in the order.
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Post-Award Administration Phase

TOPIC: 8.1.3 CONSENT TO SUBCONTRACTS
Ref. Pages 8-8t0 8-9

Objective: When you finish Section 8.1.3, the students must be able to:
* Recognize atypica setting for subcontracting.

» State the basic business question.
» Name at |east one consent clause (FAR).
* Identify types of contracts which contain the consent clause.

» When that clause applies, describe the conditions under which contractors have to
submit notice of planned subcontracts.

* |dentify typical criteriafor determining whether or not to give consent.

* ldentify the separate requirement of FAR 852.209-6 for notifying COs of compelling
reasons for subcontracting with an excluded party.

Time: 1:45— 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a Present the Setting:

“CLEANCO plansto buy raw chemicals from
DISTILLIT INDUSTRIES. Note that
CLEANCO blends these chemicals at its own
plant using a proprietary mixing machine and
secret recipe. Thereisat least one small problem
—DISTILLIT isonthe List of Parties Excluded
from Government Procurement Programs because
of repeated violations of the Clean Water Act.”

b. Present the Basic Business Question:
“Should you consent to proposed subcontracts?’

8-12



Lesson 8

TOPIC: 8.1.3 CONSENT TO SUBCONTRACTS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

CM | c. Leadtheclassthrough FAR 52.244-1 Subcontracts

85 | (Fixed-Price Contracts), noting that:

1. Generdly, the COsdo not have any right of con-
sent under Firm-Fixed Price or Fixed Price with
Economic Price Adjustment types of contracts
(see 1i(a) of the clause).

2. These clauses do not require prior consent for all
subcontracts that the prime intendsto award (see
9(b) of the clause).

d. Other than for 1(g), note that the clause does speak
to factors considered by COsin deciding whether to
grant or withhold consent. Among such factors:
» Thepropriety of the proposed subcontract (e.g., not
being made to afirm on the excluded list)

» Reasonableness of prices being paid.

» Theprocess for placing subcontracts, in terms of
such issues as subcontractor responsibility, small
business participation, competition requirements, and
other FAR requirements.

EXCERPTS FROM FAR 52.244-1 ON SUBCONTRACTING

SUBCONTRACTS (FIXED-PRICE CONTRACTYS)

* k * k& x %

(a) This clause does not apply to firm-fixed-price contracts and fixed-price contracts
with economic price adjustment. However, it does apply to subcontracts resulting from
unpriced modifications to such contracts.

(b) ... The Contractor shall notify the Contracting Officer reasonably in advance
of entering into any subcontract if the Contractor does not have an approved purchasing
system and if the subcontract—

[]

(1) Isproposed to exceed $100,000; or

(2) Isoneof anumber of subcontracts with a single subcontractor, under this
contract, for the same or related supplies or services, that in the aggregate
are expected to exceed $100,000.

8-13



Post-Award Administration Phase

TOPIC: 8.1.3 CONSENT TO SUBCONTRACTS (CON'T)

(© The advance notification required by paragraph (b) above shal include—
(1) A description of the supplies or services to be subcontracted;
(2) Identification of the type of subcontract to be used;

(3) Identification of the proposed subcontractor and an explanation of why
and how the proposed subcontractor was selected, including the competi-
tion obtained;

(4) The proposed subcontract price and the Contractor’ s cost or
price anaysis; . . ..

* %k k % % %

(d) The Contractor shall obtain the Contracting Officer’ s written consent before
placing any subcontract for which advance notification is required under paragraph (b)
above. . ..

* k * k& x %

(f) Unlessthe consent or approval specificaly provides otherwise, neither consent
by the Contracting Officer to any subcontract nor approva of the Contractor’s purchas-
ing system shall constitute a determination (1) of the acceptability of any subcontract
terms or conditions, (2) of the acceptability of any subcontract price or of any amount
paid under any subcontract, or (3) to relieve the Contractor of any responsibility for
performing this contract.

(9) No subcontract placed under this contract shall provide for payment on a cost-
plus-a-percentage-of-cost basis, and any fee payable under cost-reimbursement
subcontracts shall not exceed the fee limitations in subsection 15.903(d) of the Federal
Acquisition Regulation (FAR).

* k x k& x %

(End of clause)

-p e. Question: “Does CLEANCO need to inform

Strong Jones of its plans to subcontract with

CM
8-6

DISTILLIT?" [Solicit answers from the class before
providing your own]

Answer: Yes, under FAR 52.209-6.

f. Lead the class through FAR 52.209-6 Subcontracts
(Fixed-Price Contracts).

8-14
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TOPIC: 8.1.3 CONSENT TO SUBCONTRACTS (CON'T)
EXCERPTS FROM FAR PART 52.209-6

PROTECTING THE GOVERNMENT'S INTEREST WHEN SUBCONTRACTING
WITH CONTRACTORS DEBARRED, SUSPENDED, OR PROPOSED FOR
DEBARMENT

* k x k& x %

(c) A corporate officer or adesignee of the Contractor shall notify the Contracting
Officer, in writing, before entering into a subcontract with a party that is debarred, sus-
pended, or proposed for debarment (see FAR 9.404 for information on the List of
Parties Excluded from Procurement Programs). The notice must include the
following:

(1) The name of the subcontractor.

(2) The Contractor's knowledge of the reasons for the subcontractor
being on the List of Parties Excluded from Procurement Programs.

(3) The compelling reason(s) for doing business with the subcontractor
notwithstanding itsinclusion on the List of Parties Excluded From
Procurement Programs.

(4) The systems and procedures the Contractor has established to ensure
that it isfully protecting the Government's interests when dealing with
such subcontractor in view of the specific basis for the party's debarment,
suspension, or proposed debarment.1

(End of clause)

g. Recap of the Question for Section 8.1.3:
“Should you consent to proposed subcontracts?’

Answer: “Sincethe contract is Fixed Price with
Economic Price Adjustment, CLEANCO is not re-
quired by FAR clause 52.244-1 to obtain consent
[I from Jones to place the subcontract.

However, CLEANCO notified Jones under FAR
52.209-6 of itsintent to subcontract with an
Excluded Firm. Jones reminded CLEANCO of its
obligations under the clause at FAR 52.223-2—
“CLEAN AIR AND WATER”. Among other
things, this clause prohibits use of subcontractor
facilities that were on EPA's ‘list’ of violators of
the Clean Air or Water Acts at the time of contract
award.”

h. Ask the recorder to write the answer on page CM
8-2 of his/her book.

1IFAC 90-5
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Post-Award Administration Phase

TOPIC: 821 MONITORING AND PROBLEM SOLVING

Ref. Pages 8-10to 8-15

Objective: When you finish Section 8.2.1, the students must be able to:

Time: Break beforethislesson. Resumeat 2:15— 60 Minutes

Recognize atypical setting for monitoring work under the contract.
State the basic business question.

Describe the CO's responsibilities for inspection and acceptance.

List stepsin solving performance problems.
Define “excusable” delay.
Describe the stop work clause.
List typical contractual remedies.

Method: Lecture/Discussion and Group Exercise

LESSON PLAN

Ref.

IS

Steps In Presenting The Topic

a Show VG 8-4: Quality Assurance.

Instructor Notes

Start-Up

Quality
Assurance

Payment and
Accounting

Closeout

Monitoring and
Problem Solving

Monitoring, Inspection,
and Acceptance

Delays
Stop Work
Remedies

Property
Property Administration

Reporting Perfor-
mance Problems

Fraud and Exclusion

VG 84
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Lesson 8

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

b. Present the Setting:

“Work is proceeding under the contract with
CLEANCO.”

c. Present the Basic Business Question:

“How can you detect problems with the contract,
what remedies are available, and how should the
problems be resolved?’

-p d. Question: “Who inspects and accepts deliv-
s erables?” [Solicit answers from the class before
providing your own]

Answer: Generally, aCOR or COTR. For many
contracts, inspection and acceptance is performed by
therequiring activity. In other cases, the Government
employs full-time inspectors.

CM | e. Lead the classthrough excerpts from the Inspection | Note—the class will see
8-7 | clausefor Fixed Price Supplies (FAR 52.246-2) on | more of thisclausein
page CM 8-7. the discussion of reme-
dies.

EXCERPTS FROM FAR PART 52.246-2

INSPECTION OF SUPPLIES—FIXED-PRICE

* k * % % %

(b) The Contractor shall provide and maintain an inspection system acceptable to
the Government covering supplies under this contract. . . . . As part of the system, the
Contractor shall prepare records evidencing all inspections made under the system and
the outcome. These records shall be kept complete and made available to the

Government during contract performance and for as long afterwards as the contract re-
quires. . . .

(c) The Government has the right to inspect and test al supplies called for by the
contract, to the extent practicable, at all places and times, including the period of manu-
facture, and in any event before acceptance. The Government shall perform inspections
and testsin amanner that will not unduly delay the work

(Continued on next page)
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Post-Award Administration Phase

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)

* k k k x %

(K) Inspections and tests by the Government do not relieve the Contractor of re-
sponsibility for defects or other failures to meet contract requirements discovered
before acceptance. Acceptance shall be conclusive, except for latent defects, fraud,
gross mistakes amounting to fraud, or as otherwise provided in the contract.

* %k * %k * %

-p f. Question: “What isthe CO'sresponsibility for
= || inspecting and accepting the deliverables?” [Solicit
answers from the class before providing your own]

Answer: The CO hasoveral responsibility for the
goal of obtaining deliverables from contractors that
fully comply with the Schedule and all other terms and
conditions of the contract. Given thisresponsibility,
CO'smust be on the alert for any potential or actual
problems which threaten that goal.

Page |g. Lead the classthrough Exhibit 8-8, STEPSIN

812 | RESOLVING PERFORMANCE PROBLEMS:

» Verify evidence and document the problem

» Determine the potential impact on cost, delivery, and
other requirements

» Determine whether the delay (if any) is excusable or
whether the Government is otherwise at fault to any
extent

* Where necessary, stop work in process while the
problem is being resolved

» Seek aninformal resolution of the problem

* Where necessary, invoke any applicable contractual
remedy (e.g., rejection of work, liquidated damages,
invocation of awarranty, or issuance of a cure or
show cause notice)

* Modify the contract when and as necessary to resolve
the problem

» Asalast resort, terminate the contract

» Keep all interested parties informed of the contract
status and document the file

CM | h. Define excusable delay and walk the class through
8-8 | excerptsfrom the FAR clausesrelated to delay (page
CM 8-3).
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Lesson 8

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)
52.249-8 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE).

* k k k k%

(©) ...theContractor shall not beliable. . . if thefailure to perform the contract
arises from causes beyond the control and without the fault or negligence of the
Contractor. Examples of such causesinclude

(1) actsof God or of the public enemy,

(2) actsof the Government in either its sovereign or contractua capacity,
(3) fires,

(4) floods,

(5) epidemics,

(6) quarantinerestrictions,

(7) strikes,

(8 freight embargoes, and

(9) unusually severe weather.

In each instance the failure to perform must be beyond the control and without the fault
or negligence of the Contractor.
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Post-Award Administration Phase

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

CM | i. Define stop work and walk the class through
89 | excerpts from the FAR clauses related to stop work
orders (page CM 8-9).

EXCERPTS FROM FAR CLAUSE 52.212-13 RELATING TO
STOP WORK ORDERS

52.212-13 STOP-WORK ORDER.

* * k * k%

(a) The Contracting Officer may, at any time, by written order to the Contractor, re-
quire the Contractor to stop all, or any part, of the work called for by this contract for a
period of 90 days after the order is delivered to the Contractor, and for any further pe-
riod to which the parties may agree. The order shall be specificaly identified as a stop-
work order issued under this clause.

* * k * k%

Within a period of 90 days after a stop-work is delivered to the Contractor, or within
any extension of that period to which the parties shall have agreed, the Contracting
Officer shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as provided in the Default, or the
Termination for Convenience of the Government, clause of this contract.

(b) If astop-work order issued under this clause is canceled or the period of the
order or any extension thereof expires, the Contractor shall resume work.
The Contracting Officer shall make an equitable adjustment in the delivery schedule or
contract price, or both, and the contract shall be modified, in writing, accordingly, if—
(1) The stop-work order resultsin an increase in the time required for, or in
the Contractor’s cost properly allocable to, the performance of any part of
this contract; and

(2) The Contractor assertsitsright to the adjustment . . . .

(c) If astop-work order is not canceled and the work covered by the order istermi-
nated for the convenience of the Government, the Contracting Officer shall allow rea-
sonable costs resulting from the stop-work order in arriving at the termination settle-
ment.

* * * % % %
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Lesson 8

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

J. Ask the classto turn to Exhibit 8-10 on page 8-15.
Walk the class through excerpts from the FAR clauses
related to the remedies in that Exhibit (page s CM 8-
10 through CM 8-12).

LIQUIDATED DAMAGES

52.212-4 LIQUIDATED DAMAGES—SUPPLIES, SERVICES, OR RESEARCH AND
DEVELOPMENT.

* k k k x %

(@) If the Contractor failsto deliver the supplies or perform the services within the
time specified in this contract, or any extension, the Contractor shall, in place of actual
damages, pay to the Government as fixed, agreed, and liquidated damages, for each
calendar day of delay thesumof .......... [Contracting Officer insert amount].

* * k * k%

(c) The Contractor shall not be charged with liquidated damages when the delay in
delivery or performance arises out of causes beyond the control and without the fault or
negligence of the Contractor as defined in the Default—Fixed-Price Supply and Service
clausein this contract.

REJECTION OF WORK PRIOR TO ACCEPTANCE

52.246-2 INSPECTION OF SUPPLIES—FIXED-PRICE

* * k % % %

(f) The Government has the right either to reject or to require correction of noncon-
forming supplies. Supplies are nonconforming when they are defective in materia or
workmanship or are otherwise not in conformity with contract requirements. The
Government may reject nonconforming supplies with or without disposition instruc-
tions.

(g) The Contractor shall remove supplies rejected or required to be corrected.
However, the Contracting Officer may require or permit correction in place, promptly
after notice, by and at the expense of the Contractor. . . .

(Continued on next page)
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Post-Award Administration Phase

(h) If the Contractor failsto promptly remove, replace, or correct rejected supplies .
. ., the Government may either

(1) ...remove, replace, or correct the supplies and charge the cost to the
Contractor or
(2) terminate the contract for default.

Unless the Contractor corrects or replaces the supplies within the delivery schedule, the
Contracting Officer may require their delivery and make an equitable price reduction.
Failure to agree to a price reduction shall be a dispute.

* k k k k%

REJECTION OF WORK AFTER ACCEPTANCE

52.246-2 INSPECTION OF SUPPLIES—FIXED-PRICE

* k k k k%

(k) . . .. Acceptance shall be conclusive, except for latent defects, fraud, gross
mistakes amounting to fraud, or as otherwise provided in the contract.

() If acceptance is not conclusive for any of the reasons in paragraph (k) hereof, the
Government . .. shall have theright to require the Contractor
(1) atnoincreasein contract price, to correct or replace the defective or non-
conforming supplies ... or
(2) ... repay such portion of the contract asis equitable under the circum-
stancesif the Contracting Officer elects not to require correction or re-
placement. ...
If the Contractor failsto perform or act asrequired in (1) or (2) above. . ., the Govern-
ment shall havetheright . . . to replace or correct such supplies and charge to the
Contractor the cost occasioned the Government thereby.
(End of clause)

WARRANTY RIGHTS

52.246-17 WARRANTY OF SUPPLIES OF A NONCOMPLEX NATURE.

* k k k x %

(b) Contractor’s obligations. (1) Notwithstanding inspection and acceptance by the
Government of supplies furnished under this contract, or any condition of this contract
concerning the conclusiveness thereof, the Contractor warrantsthat for . . ..
[Contracting Officer shall state specific period of time after delivery . . .]|—(i) All sup-
plies furnished under this contract will be free from defects in material or workmanship
and will conform with al requirements of this contract . . . .

* k k k k%

(Continued on next page)
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Lesson 8

(c) Remedies available to the Government. (1) The Contracting Officer shall give
written notice to the Contractor of any breach of warrantiesin paragraph (b)(1) of this
clausewithin ...... [Contracting Officer shall insert specific period of time; . . .].

(2) Within areasonable time after the notice, the Contracting Officer may either—
(i) Require, by written notice, the prompt correction or replacement of any
supplies or parts thereof . . . that do not conform with the requirements of
this contract within the meaning of paragraph (b)(1) of this clause; or

(i) Retain such supplies and reduce the contract price by an amount equitable
under the circumstances.

* *k k * *x %

CURE NOTICE & TERMINATION FOR DEFAULT

52.249-8 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE).

* k k k x %

(a)(1) The Government may, subject to paragraphs (c) and (d) below, by written notice
of default to the Contractor, terminate this contract in whole or in part if the Contractor fails
to—

(i) Déliver the suppliesor to perform the services within the time specified in
this contract or any extension;

(i) Make progress, so asto endanger performance of this contract (but see
subparagraph (a)(2) below); or

(i) Perform any of the other provisions of this contract (but see subparagraph
(a(2) below).

(2) The Government’ s right to terminate this contract under subdivisions (1)(ii) and
(D(iii) above, may be exercised if the Contractor does not cure such failure within 10 days (or
more if authorized in writing by the Contracting Officer) after receipt of the notice from the
Contracting Officer specifying the failure.

(b) If the Government terminates this contract in whole or in part, it may acquire, under
the terms and in the manner the Contracting Officer considers appropriate, supplies or services
similar to those terminated, and the Contractor will be liable to the Government for any excess
costs for those supplies or services. However, the Contractor shall continue the work not ter-
minated.

* k k * k%
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Post-Award Administration Phase

TOPIC: 821 MONITORING AND PROBLEM SOLVING (CON'T)

Ref.

Steps In Presenting The Topic Instructor Notes

ﬁﬂ k. Ask two members of the classto read the partsin
Roleplay #1 (Page CM 8-13).

Roleplay #1

Strong Jones.

Mark Smith:

Strong Jones:

Mark Smith:

Strong Jones:

Mark Smith:

Strong Jones:

Mark Smith:

Strong Jones:

Mark Smith:

Tomorrow, CLEANCO is scheduled to begin preparing its first batch of
chemicals for the scrubbers. As| understand it, the chemicalswill be
mixed with water and sprayed into the scrubber chamber. The spray from
the pump washes pollutants out of smoke from the plant's furnaces. The
waste water, loaded with the pollutants, drains from scrubbing chamber
into apond. The pond drainsinto Byrd River. Isthat afair summary?

Yes. I've confirmed that CLEANCO is on schedule, and that tomorrow,
at 9:00 A.M., CLEANCO employees will begin mixing and blending the
chemicalsthat are used in its secret recipe for the scrubber.

So what's the problem?

Y esterday, afriend of mine at EPA tipped me off that one of the ingredi-
ents of CLEANCO's recipe—pickling acid—is highly toxic. If we use
CLEANCO's chemical formulain our scrubbers, we may wind up in vio-
lation of water pollution standards.

Have you verified that possibility?

No. | would need to check with CLEANCO to determine the likely
amount of pickling acid in the waste water from the scrubbing chamber. |
also would need to research the EPA standards for pickling acid in waste
weter.

How long will this research take?

Five days, max. However, my concern isthat, in five days, CLEANCO
will have already blended pickling acid into the first batch. We'd haveto
throw that batch away and ask CLEANCO to mix anew batch. That
would be extremely costly.

Doesn't the contract require, as part of its performance specifications, that
waste water from the scrubbing chambers meet current EPA water pollu-
tion standards?

Yes. We have 30 daysto test the installed upgrade against EPA air and
water pollution standards prior to acceptance.
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StrongJones:  OK. I'll call CLEANCO. You cal the EPA.

Questions:
1. Should Strong Jones issue a stop work order?

2. Suppose, based on the call from Strong Jones, CLEANCO decides to change its chemical
formula—Ileaving the pickling acid out. If, asaresult, CLEANCO islatein delivering the re-
quired drums of its chemical formula, isthe delay excusable?

3. What, if any, contractual remedies should Jones contemplate?
4. 1If you were Strong Jones, what would you say to CLEANCO?

Lesson 8

Ref.

o

?

Steps In Presenting The Topic

|. Break the classinto groups. Ask the groupsto reach
aconsensus answer on each question.

m. Select agroup and ask: “Should Strong Jones
issue a stop work order?’ [Salicit their answers from
the class before providing your own]

Answer: No. CLEANCO isresponsible under the
contract for delivering achemical formulathat will
meet the EPA's standards for water pollution.

n. Select agroup and ask: “If the contract had a
design specification that required use of pickling acid,
would the answer be any different?” [Solicit their
answers from the class before providing your own]

Answer: Yes. If the Government had specified the
use of pickling acid, the Government would be the
party in apickle. Then, Joneswould be well advised
to make an emergency call to CLEANCO ordering
CLEANCO to stop work pending modification of the
contract to eliminate the specification for pickling acid.
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Post-Award Administration Phase

TOPIC: MONITORING AND PROBLEM SOLVING (CON'T)

Ref.

7

Steps In Presenting The Topic

0. Select agroup and ask: “ Suppose, based on the
call from Strong Jones, CLEANCO decides to change
its chemical formula—leaving the pickling acid out.

If, asaresult, CLEANCO islatein delivering the
required drums of its chemical formula, isthe delay
excusable? [Solicit thelr answers from the class
before providing your own]

Answer: No, the delay would not be excusable.

CLEANCO isresponsible under the contract for deliv-
ering achemical formulathat will meet the EPA's
standards for water pollution. If CLEANCO delivers
late because its formulawon't meet that requirement,
that is CLEANCO's responsibility.

p. Select agroup and ask: “What, if any, contractual
remedies should Jones contemplate?’ [Solicit their
answers from the class before providing your own]

Answer: Regecting the work if the upgrade failsto
meet EPA standards.

If thework islate and if the contract had aliquidated
damages clause, liquidated damages might be another
remedy to invoke. Absent aliquidated damages
clause, the Government would have the right to claim
actual damages.

g. Select agroup and ask: “Why not send a cure
notice?” [Solicit their answers from the class before
providing your own]

Answer: At this point, we have no reason to believe
that CLEANCO is so failing to make progress that we
need to threaten termination for default.
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Lesson 8

TOPIC: MONITORING AND PROBLEM SOLVING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

-p r. Select agroup and ask: “If you were Strong Jones,
= || what would you say to CLEANCO?’ [Salicit
answers from the class before providing your own]

Answer: | would advise CLEANCO of Mark
Smith's concern about the pickling acid. | would re-
mind CLEANCO of its obligation to meet EPA stan-
dards not only for air pollution but also for water pol-
[ution. | would advise CLEANCO that the
Government will not accept the upgrade if the upgrade
fails to meet the water pollution standards. Then, |
would ask CLEANCO to keep me advised if
CLEANCO anticipates any problem in meeting the
contract's Schedule. And | would document thefile.

s. Recap of the Question for Section 8.2.1: “How
can you detect problems with the contract, what
remedies are available, and how should the problems
be resolved?’

Answer: Smith alerted Jonesto a potential problem
with the CLEANCO contract—namely, that its chemi-
cal formulafor the scrubber might violate EPA water
pollution standards. Based on the report from Mark
Smith, Jones contacted CLEANCO and advised
CLEANCO of the potential problem. Jones reminded
CLEANCO of the Government's right to reject work
that does not meet the EPA standards for water pollu-
tion. Jones documented the file, having resolved the
problem informally at this point. Jones also reported
the conversation to Mark Smith.

t. Ask the recorder to write the answer on page CM
8-2 of his/her book.
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Post-Award Administration Phase

TOPIC: 822 PROPERTY
Ref. Page 8-16

Objective: When you finish Section 8.2.2, the students must be able to:
» Recognize atypical setting for application of the property clause.

» State the basic business question.
» State the Government's responsibilities for furnishing property.

» Describe the contractor's responsibility for inventorying, protecting, and preserving,
and properly using the property.

» Describe the contractor's potentia liability for damage to Government property.

Time 3:15— 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a Present the Setting:

“CLEANCO isready to remove the filter from
Smokestack #1. CLEANCO plansto put the filter
on aflatbed truck and haul the filter back to
CLEANCO's plant for the upgrade. ”

b. Present the Basic Business Question:

“If property has been furnished to the contractor,
how can you ensure that it will be used properly
and returned whole to the Government?’

CM | c. Leadtheclassthroughtheclauseat FAR 52.245-2
8-14 | Government Property (Fixed-Price Contracts)—CM
8-14. Indoing so, stress—
» The Government's responsibility for furnishing the
property on time and in suitable condition.
» The contractor's responsibility for protecting, and
preserving, and properly using the property.
» The contractor's potential liability for damages.
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Lesson 8

52.245-2 GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTYS).

* k k k k%

(a) Gover nment-furnished property. (1) The Government shall deliver to the
Contractor, for usein connection with and under the terms of this contract, the
Government-furnished property described in the Schedule or specifications . . ..

(2) The ddlivery or performance dates for this contract are based upon the expecta-
tion that Government-furnished property suitable for use (except for property furnished
“asis’) will be ddivered to the Contractor at the times stated in the Schedule or, if not
so stated, in sufficient time to enable the Contractor to meet the contract’ s delivery or
performance dates.

* * k% *x %

(4) If Government-furnished property is not delivered to the Contractor by the re-
quired time, the Contracting Officer shall, upon the Contractor’ s timely written request,
make a determination of the delay, if any, caused the Contractor and shall make an
equitable adjustment in accordance with paragraph (h) of this clause.

* k k * k%

(c) Titlein Government property. (1) The Government shall retain title to al
Government-furnished property.

* k% k% x x %

(d) Use of Government property. The Government property shall be used only for
performing this contract, unless otherwise provided in this contract or approved by the
Contracting Officer.

(e) Property administration. (1) The Contractor shall be responsible and accountable
for al Government property provided under this contract and shall comply with
Federal Acquisition Regulation (FAR) Subpart 45.5, asin effect on the date of this
contract.

(2) The Contractor shall establish and maintain a program for the use, maintenance,
repair, protection, and preservation of Government property in accordance with sound
industrial practice and the applicable provisions of Subpart 45.5 of the FAR.

* % k% * x %

(g) Risk of loss. Unless otherwise provided in this contract, the Contractor as-
sumes the risk of, and shall be responsible for, any loss or destruction of, or damage
to, Government property upon its delivery to the Contractor or upon passage of titleto
the Government under paragraph (c) of this clause. However, the Contractor is not re-
sponsible for reasonable wear and tear to Government property or for Government
property properly consumed in performing this contract.
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Post-Award Administration Phase

TOPIC: 822 PROPERTY (CON'T)

Ref.

7

Steps In Presenting The Topic

d. Question: “Who generally monitors the con-
tractor's use of Government-furnished property”
[Solicit answers from the class before providing your
own]

Answer: Generally, a Government property specialist
(administrator).

e. Question: “Strong Jones hasjust received areport
from the Property Specialists. The report states that
there has been an accident. According to the report,
CLEANCO put thefilter on one of its flatbed trucks.
While en route, the truck came to a sudden stop on a
steep hill. Thefilter fell off the back of the truck,
rolled down the hill, smashed 17 parked cars, and was
badly dented. Whoisliable?’ [Solicit answersfrom
the class before providing your own]

Answer: Cleancoisliable per section (g) of FAR
clause 52.245-2 (CM 8-14).

f. Recap of the Question for Section 8.2.2: “If
property has been furnished to the contractor, how can
you ensure that it will be used properly and returned
whole to the Government?’

Answer: By enforcing the property clause. Inthis
case, having been informed of the traffic accident,
Jones has determined that CLEANCO isliable for re-
pairing the damage to the Government's property.

g. Ask therecorder to write the answer on page CM
8-3 of hig’her book.
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Lesson 8

TOPIC: 823 REPORTING PERFORMANCE PROBLEMS
Ref. Pages8-17 to 8-18

Objective: When you finish Section 8.2.3, the students must be able to:
» Recognize atypica setting for reporting performance problems.

» State the basic business question.
» Describe the types of data to report to debarring officials.
» Describe the debarring official's options.

Time 3:25 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a Present the Setting:

“CLEANCO hasinstalled the upgrade for
Smokestack #1. However, Smith has advised
Jones to reject the upgrade , because it does not
meet the EPA water pollution standards. Too
much pickling acid.”

b. Present the Basic Business Question:

“Should you report poor performance for potential
suspension or debarment?”’

-p c. Question: “What types of performance problems
= | should be reported to debarring officials 7’ [Solicit
answers from the class before providing your own]

.;:._.. Among potential answers.
— | * Repesated late deliveries
Repeated rejections of work
Work of marginal quality
Violation of the Drug-Free Workplace Act
Evidence of fraud or misconduct.
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Post-Award Administration Phase

TOPIC: 823 REPORTING PERFORMANCE PROBLEMS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

d. Describe the debarring official's options upon
receiving such reports on agiven firm.
e Suspension, generally for up to twelve months
» Debarment, generally for up to three years
« Ineligibility, for which reason the firm will con-
tinue to be excluded until it corrects the problem.

e. Recap of the Question for Section 8.2.3:
“Should you report poor performance for potential
suspension or debarment?”’

Answer: Joneswill not report the rejection of work at
thistime. However, if CLEANCO continuesto
submit work that is not acceptable, Jones may indeed
report CLEANCO.

f. Ask the recorder to write the answer on page CM
8-3 of higher book.

BREAK FOR THE DAY.

ASSIGN CHAPTERS 9 AND 10 IN THE TEXT/REFERENCE ASTHE NIGHT'S
READING.
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Lesson 8

TOPIC: 83.1 PAYMENT
Ref. Page 8-19

Objective: When you finish Section 8.3.1, the students must be able to:
* Recognize atypical setting for monitoring work under the contract.

» State the basic business question.

Time: 800 — 5 Minutes

Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

ﬁ a Show VG 8-5: Payment and Accounting

|  Start-Up | Quality Payment and | Closeout |
Assurance Accounting
Payment
Limitation of Costs
Invoices

Unallowable Costs
Assignment of Claims

Collecting Contractor
Debts

Progress Payments

Price and Fee
Adjustments

Accounting

Accounting and Cost
Estimating Systems

Cost Accounting
Standards

Defective Pricing

VG 8-5
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Post-Award Administration Phase

TOPIC: 831 PAYMENT (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

b. Ask the classto turn to page CM 8-15 and follow
the setting as you read it.

SETTING FOR TOPIC 8.3.1: PAYMENT

“CLEANCO has submitted a request for progress payments, along with an invoice for
costs incurred during the prior month of work under the contract. The total amount of
the invoice is $145,000, an amount equal to 100% of the incurred costs. Among the
invoiced itemsis $35,000 for acompany car—a new Jaguar ($35,000 being the sticker
price).

Withitsinvoice, CLEANCO has included arequest that the Government check be paid
d rectly to its bank.

On the same day that CLEANCO's invoice arrived:

1. AnIRSauditor notified Strong Jones that CLEANCO owes the Government
$20,000 in back taxes.

2. Jonesreceived a phone call from J.P. Tool and Die, one of CLEANCO's
suppliers. The President of J.P. Tool and Die complained that CLEANCO is 3
months delinquent in paying a bill of $30,000 for partsthat are being used in the
upgrade.

Jones called CLEANCO about the complaint from J. P. Tool & Die. CLEANCO
replied that the complaint is of no concern to Jones, and that CLEANCO will pay J.P.
Tool and Die and its other supplierswhen it is good and ready.

In the same conversation, CLEANCO complained bitterly that its costs are going to
greatly exceed the negotiated fixed price.”

c. Present the Basic Business Question:

“What is owed to the contractor, and when and
how should payment be made?’
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Lesson 8

TOPIC: 83.1.1 LIMITATION OF COSTS
Ref. Page 8-20
Objective: When you finish Section 8.3.1.1, the students must be able to:

» Describe the notice requirements of clauses that limit the Government's liability for
costs in cost reimbursement, time and materials, and labor hour contracts.

» Describe the CO's options when a cost overrun appears immanent in cost reimburse-
ment, time and materials, and labor hour contracts

Time: 8:05 — 10 Minutes

Method: Lecture/Discussion

Ref. Steps In Presenting The Topic Instructor Notes

-p a Tell theclassthat “welll begin with CLEANCO's
= | complaint that its costs are likely to greatly exceed the
negotiated fixed price.”

Question: “Isthe potential cost overrun our problem
or CLEANCO's problem?’ [Solicit answers from the
class before providing your own]

Answer: CLEANCO's—since Jones used a
Fixed Price contract. However, when a contractor
experiences a cost overrun on afixed price
contract, be alert for unsatisfactory performance
and/or potential default.

? b. Question: “Had the contract with CLEANCO
. been cost reimbursement , would the potential cost

overrun be of more concern to Jones?’ [Solicit

answers from the class before providing your own]

Answer: Yes. For that reason, cost reim-
bursement contracts contain a clause limiting the
Government's liability for cost overruns.

c. Walk the class through the FAR clause on limi-
tation of costs (Page CM 8-16).
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Post-Award Administration Phase

52.232-20 LIMITATION OF COST (COST REIMBURSEMENT CONTRACTY).

* k k k x %

(&) The parties estimate that performance of this contract, exclusive of any fee, will
not cost the Government more than . . . the estimated cost specified in the Schedule. .
. The Contractor agreesto use its best efforts to perform the work specified in the
Schedule and all obligations under this contract within the estimated cost. . . . .

(b) The Contractor shall notify the Contracting Officer in writing whenever it has
reason to believe that—

(1) The coststhe Contractor expects to incur under this contract in the next 60
days, when added to all costs previoudly incurred, will exceed 75 percent
of the estimated cost specified in the Schedule; or

(2) Thetotal cost for the performance of this contract, exclusive of any fee,
will be either greater or substantially less than had been previoudly esti-
mated.

(c) Aspart of the notification, the Contractor shall provide the Contracting Officer a
revised estimate of the total cost of performing this contract.

(d) Except asrequired by other provisions of this contract, specifically citing and
stated to be an exception to this clause—
(1) The Government is not obligated to reimburse the Contractor for costsin-

curred in excess of (i) the estimated cost specified in the Schedule.. . . .
and

(2) The Contractor is not obligated to continue performance under this con-
tract (including actions under the Termination clause of this contract) or
otherwise incur costs in excess of the estimated cost specified in the
Schedule, until the Contracting Officer (i) notifies the Contractor in writ-
ing that the estimated cost has been increased and (ii) provides arevised
estimated total cost of performing this contract.

* * k * k%
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Lesson 8

Ref.

Steps In Presenting The Topic

d. Inform the class that thereis parallel languagein
FAR 52.232-7, Payments under Time-and-Materials
and Labor-Hour Contracts. Under that clause:

» The Government is not obligated to pay more than the
celling price in the contract

» The contractor is not obligated to continue per-
formanceif to do so would exceed the ceiling price.

» The contractor must notify the CO when it iswithin
30 days of expending 85% of the ceiling price.

e. Question: “If, under a cost reimbursement
contract, the contractor can't complete the contract
within the estimated cost in the Schedule, what are the
CO'soptions?’ [Soalicit answers from the class before
providing your own]

Answer:
* Reduce the scope of work
 Let the contractor proceed under the current SOW
and funding until the contract expires, and obtain
whatever the contractor has done to that point
» Obtain additional funds and modify the contract to
increase the Schedul €'s estimated cost

f. Question: “The CLEANCO contract, being fixed
price, has no limitation of costs clause. Given that
fact, how should Strong Jones answer CLEANCO's
complaint that it facesa cost overrun?’ [Solicit
answers from the class before providing your own]

Answer: If CLEANCO's costs are rising because of
inflation in labor rates or materials prices, the eco-
nomic price adjustment terms of the contract may pro-
vide some measure of relief.

On the other hand, Jones should remind CLEANCO
that it has aduty to provide an acceptable deliverable
within the fixed price (as adjusted per the EPA and
other clauses).
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Post-Award Administration Phase

TOPIC: 83.1.2 INVOICES
Ref. Page 8-21

Objective: When you finish Section 8.3.1.2, the students must be able to:
» Describeinvoices.

o Ligttypica deductions and withholdings from invoices.

Time: 8:15 — 5 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Defineinvoice.

A hill that the contractor sends the Government.

b. List elementsrequired by the Prompt Payment
Clause (FAR 52.232-25).

Name and address of the Contractor.

Invoice date.

Contract number or other authorization for supplies
delivered or services performed (including order
number and contract line item number).

Description, quantity, unit of measure, unit price, and
extended price of suppliesdelivered or services
performed.

Shipping and payment terms (e.g., shipment number
and date of shipment, prompt payment discount
terms).

Name and address of Contractor officia to whom
payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

Name (where practicable), title, phone number and
mailing address of person to be notified in event of a
defective invoice.

Any other information or documentation required by
other requirements of the contract (such as evidence
of shipment).

c. Describe the requirement of the Prompt Pay Act—

The Government is obliged to pay its bills promptly to
avoid paying interest to the contractor.
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Lesson 8

TOPIC: 8.3.1.2 INVOICES AND 8.3.1.3 UNALLOWABLE COSTS (CON'T)

Ref.

?

Steps In Presenting The Topic

d. Inform the classthat the Government might not
haveto pay interest if:

» The contractor failed to sent the invoiceto the
designated hilling office.

» Theinvoice is defective, lacking one or more of the
elements required by FAR 52.232-25 (provided that
the CO notifies the contractor of the defect within the
time limitsin the clause—generaly 7 days).

* Inthecase of afinal invoice for any balance of funds
due the Contractor, the amount is subject to further
contract settlement actions between the Government
and the Contractor.

» There are disagreements over the payment amount or
other issues involving contract compliance (e.g., with
quality, quantity, or other such requirements).

* The CO temporarily withholds or retains part of the
Invoiced amount in accordance with the terms of the
contract.

e Question: “Why might the CO not pay an invoice
infull?” Record answers from the class on aflipchart
before providing your own]

Potential Answers (among others):

» Totake discountsfor early payment

» To resolve discrepancies between invoiced prices
and the prices established in the contract

* Toavoid paying for items that the Government has
not received or accepted

» Toreimburse costs at the rate established in the
progress payments clause

e To avoid paying for unallowable costs

TRANSITION—TEell the class: “What about the
$35,000 for the Jaguar. Isthat cost allowable?
Before answering that question, let's examine the
meaning of allowability.”
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Post-Award Administration Phase

TOPIC: 83.1.3 UNALLOWABLE COSTS
Ref. Pages 8-22to 8-23

Objective: When you finish Section 8.3.1.3, the students must be able to:
* Definedlowability.
» Listthefivefactorsin determining alowability.
» Recognize circumstances under which the Government may challenge the allowability of
invoiced costs.

Time: 8:20 — 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Define allowable cost.

A cost incurred by the contractor that the Government
is contractually obligated to reimburse.

b. Show VG 8-6 and 8-6a: Factorsin Determining
Allowahility.

FACTORS IN DETERMINING ALLOWABILITY
Factor Question Example

Reasonabl eness Isthe cost reasonable -- isit  Isthe contractor billing the
what would have been incur-  Gov't for rent on unoccupied,
red by a prudent person inthe unneeded space?
conduct of competitive

business?

Allocability Isthe Gov't paying its Isthe Gov't being charged for
fair share of indirect 100% of the shop foreman's
costs for work under salary, when in fact the shop
the contract? foreman also supervised

work under five other con-
tracts during the billing
period?
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Lesson 8

Accting Principles Isthe cost properly Per the "consistency” princi-
charged to the Gov't ple, has the contractor consis-
under the Gov't CAS, tently included the costs of
or generally accepted tooling in its manufacturing
accounting principles? overhead pool from one

billing period to the next?

VG 8-6

FACTORS IN DETERMINING ALLOWABILITY
Factor Question Example

Terms of Contract May theinvoiced cost be paid The Gov't might not have to
under the contract'stermsand reimburse the contractor for
conditions? costsin excess of the total

estimated cost in the schedule
for acost reimbursable
contract.

Limitationsin Isthe Gov't prohibited by The Gov't is prohibited by

FAR Part 31 Part 31 from payingthecost FAR 31.205-41 from paying
asinvoiced? for the costs of acohoalic bev-

erages.

VG 8-6a

? c. Question: “When isallowability an issue?’
= | [Solicit answersfrom the class before providing your
own|

Answer: Whenever the contract provides for pay-
ment on the basis of incurred costs. Examples—

1. All cost reimbursement contracts.

2. Fixed Price Incentive and Redeterminable con-
tracts, since the final prices for those contracts
are based on incurred costs.

3. Progress payments under firm fixed price con-
tracts and fixed price contracts with economic
price adjustments.

CM | d. Lead the classthrough language of the Progress
8-17 | Payments clause related to allowability on Page CM 8-
17.
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Post-Award Administration Phase

EXCERPTS FROM FAR 52.232-7 RELATED TO ALLOWABILITY

52.232-16 PROGRESS PAYMENTS.

* k * % % %

(a) Computation of amounts. (1) Unless the Contractor requests a
smaller amount, each progress payment shall be computed as ... 80 percent*
of the Contractor’s cumulative total costs under this contract ... lessthe sum
of all previous progress payments made by the Government under this
contract....

(2) Thefollowing conditions apply. . . :

(i) Thecosts of supplies and services purchased by the Contractor
directly for this contract may be included only after payment by
cash, check, or other form of actual payment.

(i) Costsfor the following may be included when incurred. . . . . :

(A) Materialsissued from the Contractor’ s stores inventory and
placed in the production process for use on this contract.

(B) Direct labor, direct travel, and other direct in-house costs.
(C) Properly alocable and allowable indirect costs.

* * *x % %

(3) The Contractor shall not include the following in [their invoices for
progress payments] . . . Coststhat are not reasonable, allocable to this contract,
and consistent with sound and generally accepted accounting principles and
practices.

* % * % %

(5) Thetotal amount of progress payments shall not exceed 80 percent
of the total contract price.*

* % * % %

(End of clause)

*85% percent under Alternate | for small business concerns.
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TOPIC: 8.3.1.3 UNALLOWABLE COSTS (CON'T)

Lesson 8

Ref.

?

Steps In Presenting The Topic

e Question: “Let'srevisit the $35,000 for the Jaguar.
Isthat cost allowable under the Progress Payments
clause?’ [Solicit answers from the class before
providing your own]

Answer: No. Itisnether reasonable nor
properly alocablein full to this contract.

f. Question: “After CLEANCO's upgrade has been
installed and accepted, the Government will pay
CLEANCO afixed price of $9,300,000. Could
CLEANCO use that money to pay for a Jaguar?’
[Solicit answers from the class before providing your
own|

Answer: Yes, asfar asthe terms and conditions
of the contract are concerned.

In Firm Fixed Price or Fixed Price with Economic
Price Adjustment contracts, the Government
ultimately pays the fixed price without regard to the
allowability of individual elements of cost.

TRANSITION—Téll the class that “However, we
have not yet received or accepted the upgrades.
Rather, CLEANCO has requested progress pay ments
for costs incurred during the prior month of work .
What is the dollar amount of the progress payment to
which CLEANCO is entitled?’

Using the flipchart, record the following figures:
Invoiced amount: $145,000
Less the cost of the Jaguar ($35,000) = $110,000.
Less 20% ($22,000) = $88,000

State that “ $88,000 is what we owe CLEANCO under
the Progress Payments clause. However, we are not
yet ready to write CLEANCO acheck. Thefirst
guestion is to whom the check would be made out—to
CLEANCO or to CLEANCO's bank. CLEANCO
has requested what is known as an assignment of
clams.”
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Post-Award Administration Phase

TOPIC: 83.1.4 ASSSGNMENT OF CLAIMS

Ref. Page 8-24

Objective: When you finish Section 8.3.1.4, the students must be able to:
e Define “assignment of claims.”

» Describe the CO's role in making such assignments.

Time: 835 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Define “assignment of claims’

The Government makes contract payments directly to
the financial institution that has loaned money to the
contractor.

b. Question: “Why would CLEANCO wish to
assign payments to abank? [Solicit answers from the
class before providing your own]

Answer: To obtain theloan. Under the Assignment
of Claims Act of 1940, a contractor is permitted to use
itsright to be paid by the Government for contract per-
formance as security for abank loan.

c. ldentify some of the things that Jones must verify
before permitting CLEANCO to assign payments.

Among other things, Jones must verify that the:
« Contract has been properly approved and executed
» Contract permits assignment of claims
» Assignment covers only money due or that will
become due under the contract

» Theassignment isto a bank, trust company, or
other financing agency
» The assignment has been properly executed
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TOPIC: 8.3.1.4 ASSIGNMENT OF CLAIMS (CON'T)

Lesson 8

Ref.

Steps In Presenting The Topic

TRANSI TION—State that, unfortunately for
CLEANCO, the CLEANCO contract contains the
clause at FAR 52.232-24, Prohibition of Assignment
of Claims.

“The assignment of claims under the Assignment of
Claims Act of 1940, as amended, 31 U.S.C. 3727, 41
U.S.C. 15, is prohibited for this contract. (End of
clause)”

State that, consequently, the check for the $88,000
must be made out to CLEANCO. However, before
the financial officer writes the check, Jones must first

consider the $20,000 owed by CLEANCO to the IRS.

[Note to instructor—Why might Jones have put the
FAR clause 52.232-24 in the contract? One reason
could have been a preliminary indication that
CLEANCO owes back taxes. Had there been an as-
signment of claims, Jones would not have been able to
“set-off” the taxes against payments under the con-
tract—assignees are protected from such setoffs.]
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Post-Award Administration Phase

TOPIC: 83.1.5 COLLECTING CONTRACTOR DEBTS

Ref. Page 8-25

Objective: When you finish Section 8.3.1.5, the students must be able to:
» Recognize circumstances under which a contractor might owe the Government money.
» List 3 methodsfor collecting debts.

Time: 8:45 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Describe circumstances under which contractors
might owe money to the Government.
» Unpaid, back taxes.
» Assessment of liquidated damages.
» Damages or excess costs related to defaults (e.g., re-
procurement costs).
* Overpayments, as when a contractor billsfor 1,000
units but only shipped 900.
» Government expenses for correcting defects in sup-
plies furnished by the contractor.

b. Present 3 methods for collecting debts:
o "Set-offs’ againgt the contractor's next invoice(s).
e Cash payments from the contractor, either for the full
amount or on a deferred payment schedule.

» Applying tax credits that are due to the contractor to
the debt.
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Lesson 8

TOPIC: 8.3.1.5 COLLECTING CONTRACTOR DEBTS (CON'T)

Ref.

Al

Steps In Presenting The Topic

TRANSITION—Inform the class that, per in-
structions from the IRS, Jones has notified the fi nance
office to set-off the debt of $20,000.

On the flipchart, subtract $20,000 from the sum of
$88,000 to show a new total of $68,000.

State that, before the Government writes a check for
$68,000, there is the matter of the complaint from J.P.
Tool and Die. CLEANCO apparently is 3 months
delinquent in paying a bill of $30,000 for parts that are
being used in the upgrade.

That might be grounds to suspend progress pay ments!
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Post-Award Administration Phase

TOPIC: 8.3.1.6 PROGRESS PAYMENTS
Ref. Pages 8-26 to 8-27

Objective: When you finish Section 8.3.1.6, the students must be able to:

» Describe the process of paying and liquidating progress payments.

 State the purpose for monitoring progress payments.

* ldentify reasons for suspending or reducing progress payments.

Time: 855 — 10 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

a. Describe the process of making and liquidating
progress payments.

As already indicated, the Progress Payments clause
authorizes the CO to remburse contractors for
incurred costs.

Upon acceptance of the deliverable, the contractor
submits afinal invoice for the fixed price in the con-
tract.

Before paying the fixed price, the CO subtracts the
dollar amount of prior progress payments. Thisis
known as “liquidating” the progress payments.

b. Question: “Why should COs monitor the making

and liquidation of progress payments?’ [Solicit
answers from the class before providing your own]

Answer: To protect the Government from the risks
inherent in providing up-front money to a contractor.

For instance, there is always the risk that the contractor

will go bankrupt before the Government sees the first
deliverable. It may beimpossible, in that case, to re-

cover the progress payments—money down the drain.

Hence, the Progress Payments clause authorizes the
CO to suspend or reduce progress payments.
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Lesson 8

TOPIC: 8.3.1.6 PROGRESS PAYMENTS (CON'T)

Ref.

CM
8-18

c. Walk the class through language in the Progress
Payments Clause on reducing or suspending
payments (CM 8-18)

Steps In Presenting The Topic Instructor Notes

EXCERPTS FROM FAR 52.232-16 RELATED TO REDUCING OR

SUSPENDING PROGRESS PAYMENTS

52.232-16 PROGRESS PAYMENTS.

* k k k k%

(c) Reduction or suspension. The Contracting Officer may reduce or

suspend progress payments, increase the rate of liquidation, or take a combina-
tion of these actions, after finding on substantial evidence any of the following
conditions:

D
(2)
3)
(4)
©)

The Contractor failed to comply with any materia requirement of this
contract . . ..

Performance of this contract is endangered by the Contractor’s (i) failure
to make progress or (ii) unsatisfactory financial condition.

Inventory alocated to this contract substantially exceeds reasonable re-
quirements.

The Contractor is delinquent in payment of the costs of performing this
contract in the ordinary course of business.

The unliquidated progress payments exceed the fair value of the work ac-
complished on the undelivered portion of this contract.

* % * % %
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Post-Award Administration Phase

TOPIC: 8.3.1.6 PROGRESS PAYMENTS (CON'T)

Ref.

7

Steps In Presenting The Topic

d. Question: “Would CLEANCO'sfailureto pay its
suppliers represent a potential grounds for reducing or
suspending progress payments?’ [Solicit answers
from the class before providing your own]

Answer: Yes.

TRANSITION—Inform the class that Jones has
advised CLEANCO to pay its bills or face suspension
of progress payments under FAR 52.232-16(c)(4).

Return to the flipchart and state that, finally, Jones has
authorized the finance office to cut a check for $68,000
to CLEANCO.

As the contract winds down, there is yet one last

payment issue to consider—what isthe final price that
the Government will owe CLEANCO?
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Lesson 8

TOPIC: 8.3.1.7 PRICE AND FEE ADJUSTMENT
Ref. Page 8-27

Objective: When you finish Section 8.3.1.7, the students must be able to:
o List different types of fee and price adjustments.

Time: 9:05 — 10 Minutes
Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a. Describe the impact of an Economic Price
Adjustment clause on thefinal price of the
CLEANCO contract.

The price may be adjusted upwards or downwards
based on changes in the prices of |abor and materials
required for performance of the contract.

b. Present other types of adjustments that might be
made to the fee or price of a contract.
» Addition of an "award fee" to the base fee of a cost
plus award fee contract
» Establishment of the final price of afixed-priceincen-
tive contract
» Establishment of the final fee of a cost plusincentive
fee contract
* Prospective or retroactive redetermination of the ne-
gotiated price under a price redetermination contract

c. Statethat the contractor generally has the burden of
proposing and justifying the amount that the fee or
price should be adjusted.

CM | d. Walk the class through excerpts from FAR
8-19 | 52.216-4 from page CM 8-19.
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Post-Award Administration Phase

EXCERPTS FROM FAR 52.216-4
RELATED TO ECONOMIC PRICE ADJUSTMENTS

52.216-4 ECONOMIC PRICE ADJUSTMENT—LABOR AND MATERIAL.

* k k k k%

(&) The Contractor shall notify the Contracting Officer if . . . therate of pay for la-
bor (including fringe benefits) or the unit prices for material shown in the Schedule ei-
ther increase or decrease. The Contractor shall furnish this notice within 60 days after
the increase or decrease, or within any additional period that the Contracting Officer
may approve in writing, but not later than the date of final payment under this contract.

The notice shall include the Contractor’ s proposal for an adjustment in the contract unit
prices to be negotiated under paragraph (b) below, and shall include, in the form required
by the Contracting Officer, supporting data explaining the cause, effective date, and
amount of the increase or decrease and the amount of the Contractor’ s adjustment pro-
posal.

(b) Promptly after the Contracting Officer receives the notice and data under para-
graph (a) above, the Contracting Officer and the Contractor shall negotiate a price ad-
justment in the contract unit prices and its effective date. . . .

(c) Any price adjustment under this clause is subject to the following limitations:

(1) Any adjustment shall be limited to the effect on unit prices of the
increases or decreases. . . .

* * k % % %

(4) Theaggregate of theincreasesin any contract unit price made under this
clause shall not exceed 10 percent of the origina unit price. Thereisno

percentage limitation on the amount of decreases that may be made under
this clause.

* k k k k%

(e) The Contracting Officer may examine the Contractor’ s books, records, and
other supporting data relevant to the cost of labor (including fringe benefits) and mate-
ria during all reasonable times until the end of 3 years after the date of final payment
under this contract or the time periods specified in Subpart 4.7 of the Federal
Acquisition Regulation (FAR), whichever is earlier.

(End of clause)
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Lesson 8

TOPIC: 8.3.1.7 PRICE AND FEE ADJUSTMENT (CON'T)

Ref.

Steps In Presenting The Topic

d. Recap of the Question for Section 8.3.1: “What
is owed to the contractor, and when and how should
payment be made?’

Answer: CLEANCO requested a payment under the
Progress Payments clause in the amount of $145,000.
Strong Jones:

1

wmn

Advised CLEANCO that any cost overrunis
CLEANCO's responsibility—that CLEANCO
must deliver an acceptable product within the
fixed price of the contract.

Deducted $35,000 for the cost of the Jaguar.
Deducted $22,000 because of the cap of 80% on
the reimbursement of incurred costs.

Deducted another $20,000 from the invoice to
collect the amount owed by CLEANCO to the
Government for back taxes.

Instructed the finance office to cut a check for
$68,000 payable to CLEANCO.

Refused the request to assign claimsto
CLEANCO's bank.

Advised CLEANCO to pay its bills or face sus-
pension of progress payments.

Iswaiting for notice from CLEANCO before
making any adjustmentsin the price of the con-
tract based on the contract's economic price ad-
justment terms and conditions.

e Ask therecorder to write the answer on page CM
8-3 of his’her book.
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Post-Award Administration Phase

TOPIC: 83.2 ACCOUNTING/DEFECTIVE PRICING
Ref. Pages8-2810 8-31

Objective: When you finish Section 8.3.2, the students must be able to:
» Recognize atypical setting for accounting issues.

» State the basic business question.

» Describe the contractor's responsibility for establishing acceptable accounting systems.
* ldentify basic requirements for application of Cost Accounting Standards.

* Describe defective pricing.

Time: 9:15 — 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

a Present the Setting:

“The Government is now paying progress pay-
ments to CLEANCO based on incurred costs and
D will ultimately pay the fixed price.”

b. Present the Basic Business Question:

“Has the Government been adversely impacted by
flaws in the contractor's estimating and accounting
of costs and if so, how can restitution be made?’

c. Describe the contractor's obligation to maintain an
adequate accounting system.

Whenever a contract requires the contractor to furnish
data on incurred costs, the contract also requiresthe
contractor to maintain an adequate accounting system
and open its books to the Government.
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Lesson 8

TOPIC: 832 ACCOUNTING/DEFECTIVE PRICING (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

CM | d. Wak the class through language from the Progress
8-20 | payments clause related to accounting (CM 8-20).

EXCERPTS FROM FAR 52.232-16 RELATED TO ACCOUNTING

52.232-16 PROGRESS PAYMENTS.

* % * % % %

] (c) Reduction or suspension. The Contracting Officer may reduce or suspend
progress payments, increase the rate of liquidation, or take a combination of these
actions, after finding on substantial evidence any of the following conditions:

(1) The Contractor failed to comply with any material requirement of this
contract (which includes paragraphs (f) and (g) below).

* %k * %k * %

(f) Control of costs and property. The Contractor shall maintain an accounting
system and controls adequate for the proper administration of this clause.

(9) Reports and accessto records. The Contractor shall promptly furnish reports,
certificates, financial statements, and other pertinent information reasonably requested
by the Contracting Officer for the administration of this clause. Also, the Contractor
shall give the Government reasonable opportunity to examine and verify the
Contractor’ s books, records, and accounts.

* * *x % %

e. Statethat, in some cases, contractors must abide
by Cost Accounting Standards.

In such cases, the contractors are required to disclose
their accounting practices . If the Government finds
that those practices do not conform to the Standards,
the contractor must:
1. Change its accounting system.
2. Renegotiate the prices of contracts affected by the
changesin the firm's accounting practices.

f. Stressthat relatively few contracts in nondefense
agencies are subject to CAS.
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Post-Award Administration Phase

TOPIC: ACCOUNTING/DEFECTIVE PRICING (CON'T)

Ref.

Steps In Presenting The Topic

g. State that the Truth in Negotiations Act provides
another basis for revisiting prices.

Here, the issue is whether the CO, when negotiating

the original price of the contract, had relied on certified

cost and pricing data that in fact were not accurate, not
complete, or not current.

If the CO had, as aresult, agreed to a higher price than

warranted, the Government is entitled to a com-
mensurate reduction in the contract price and interest
on the amount of any overpayment.

h. Point out that consumers have similar rights.

Suppose you purchase an automobile from SHADY
PINES USED CARS for $25,000, based in part on
an newspaper ad representing $26,999 as the lowest
pricethat SHADY PINES USED CARS has ever
publicly offered for that make and model.

The next day, while at the public library, you notice
that, one month earlier, SHADY PINES USED
CARS had published an ad for the exact same make
and mode! of car at an asking price of $23,999.

Would you revisit the price with SHADY PINES
USED CARS?

I. Recap of the Question for Section 8.3.2: “Has
the Government been adversely impacted by flawsin

the contractor's estimating and accounting of costs and

if so, how can restitution be made?”’
Answer:

CLEANCO's books, records and accounts were
audited. The audit concluded that CLEANCO'S
accounting system and controls are adequate for the
proper administration of the Progress Payments
clause.

J. Ask the recorder to write the answer on page CM
8-3 of higher book.
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Lesson 8

TOPIC: 84 CLOSEOUT
Ref. Pages 8-31to 8-32

Objective: When you finish Section 8.4, the students must be able to:
* Recognize atypical setting for closeout.

» State the basic business question.
» List 8 stepsin closing out a contract.

Time: 9:30 — 15 Minutes
Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes
F-" a Show VG 8-7: Closeout

[

|  Start-Up | Quality Payment and | Closeout |
Assurance Accounting

Closeout
Closeout

VG 8-7

b. Present the Setting:

“CLEANCO has completed the work. The
upgrade has been inspected and accepted.”

c. Present the Basic Business Question:
“How do you closeout the contract?’

;’\ d. Show VG 8-8 and 8-8a: Eight Stepsto Contract

Closeout. Explain that acomprehensive listing of
closeout requirements, as well as time standards for
completing closeout, appearsin FAR Subpart 4.8.
Have the students follow along by looking at Exhibit
8-15 on page 8-32 of the text reference.
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Post-Award Administration Phase

TOPIC: 84 CLOSEOUT (CON'T)

Ref.

Steps In Presenting The Topic Instructor Notes

Nook wdhE

®©

EIGHT STEPS TO CONTRACT CLOSEOUT

Verify that the contract is physicaly complete

Obtain forms, reports, and clearances

Verify that the Government and the contractor have satisfied other terms and conditions
for closeout

Settle any outstanding issues

Verify that there are no outstanding claims or disputes

Make final payment and de-obligate any remaining funds

Prepare a contract completion statement and, based on the retention schedule in FAR
4.805, provide for the disposal of files

Determine whether to invoke phase-in/phase-out rights when " Continuity of Services'
arerequired

VG 8-8 & 8-8a

e. Recap of the Question for Section 8.4: “How do
you closeout the contract?’

Answer: By complying with the requirements of
FAR 4.8, asillustrated in Exhibit 8-15.

f. Ask therecorder to write the answer on page CM
8-3 of hig’her book.
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Lesson 8

RECAP OF LESSON 8

a. Show VG 8-9 and leaveit in view during the recap.

[]

| Start-Up |

Planning

Contract Administration
Planning

Post-Award Orientations

Ordering
Ordering Against
Contracts/Agreements

Subcontracting
Consent to Subcontracts

Quality Payment and

Assurance Accounting
Monitoring and Payment

Problem Solving Limitation of Costs
Monitoring, Inspection, | |nvoices

and Acceptance
Delays

Stop Work
Remedies

Property
Property Administration

Reporting Perfor-
mance Problems

Fraud and Exclusion

Unallowable Costs
Assignment of Claims

Collecting Contractor
Debts

Progress Payments

Price and Fee
Adjustments

Accounting

Accounting and Cost
Estimating Systems

Cost Accounting
Standards

Defective Pricing

Closeout

Closeout
Closeout

VG 89

[]

See the next pages for our recap.

b. Ask the Recorder to report the Business Questions
that were addressed in Lesson 8. For each Issue, have
the Recorder aso report the corresponding Answer

for the Smoketown Scenario.

See |G page 62 for the Transition to Lesson 9.
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Post-Award Administration Phase

[] LESSON 8 BASIC BUSINESS QUESTIONS
(CM 8-2 and 8-3)

8.1.1 Planning—What are the critical post-award tasks and milestones, who should be
responsible for each task and milestone, and should you provide an orientation to CORs
and the contractor on their respective tasks and responsibilities under the contract?

Jones decided:
* No delegation to an ACO.
» Who will serve on the CA team, and the tasks to be performed by each Con-
tracting Officer Representative.
* Milestonesto track.

Having made these decisions, Jones conducted a post-award orientation.

8.1.2 Ordering—When an indefinite-delivery contract has been established, how are
goods and services ordered?

Jones prepared a ddivery order for the 100 drums at the per unit price of $150,
after verifying:

1. Mark Smith's fund cite for $15,000.

2. That the order is within any limitations established in the contract.

8.1.3 Subcontracting— Should you consent to proposed subcontracts?

Since the contract is Fixed Price with Economic Price Adjustment, CLEANCO
IS not required to obtain consent from Jones to place the subcontract under FAR
clause 52.244-1.

However, CLEANCO notified Jones under FAR 52.209-6 of itsintent to
subcontract with an Excluded Firm. Jones reminded CLEANCO of its
obligations under the clause at FAR 52.223-2—“CLEAN AIR AND
WATER”. Among other things, this clause prohibits use of subcontractor
facilitiesthat were on EPA's ‘list’ of violators of the Clean Air or Water Acts at
the time of contract award.
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Lesson 8

8.2.1 Monitoring, Inspection, and Acceptance—How can you detect problems with
the contract, what remedies are available, and how should the problems be resolved?

Smith alerted Jones to a potentia problem with the CLEANCO contract—
namely, that its chemi cal formulafor the scrubber might violate EPA water
pollution standards. Based on the report from Mark Smith, Jones contacted
CLEANCO and advised CLEANCO of the potential problem. Jones reminded
CLEANCO of the Government's right to reject work that does not meet the
EPA standards for water pollution. Jones documented the file, having resolved
the problem informally at this point. Jones also reported the conversation to
Mark Smith.

8.2.2 Property—If property has been furnished to the contractor, how can you ensure
that it will be used properly and returned whole to the Government?

By enforcing the property clause. In this case, having been informed of the
traffic accident, Jones has determined that CLEANCO isliable for repairing the
damage to the Government's property.

8.2.3 Reporting Performance Problems— Should you report poor performance for
potential suspension or debarment?

Jones will not report the reection of work at thistime. However, if CLEANCO
continues to submit work that is not acceptable, Jones may indeed report
CLEANCO.

8.3.1 Payment—What is owed to the contractor, and when and how should payment
be made?

CLEANCO requested a payment under the Progress Payments clause in the
amount of $145,000. Strong Jones:

1. Advised CLEANCO that any cost overrun is CLEANCO's responsibility—
that CLEANCO must deliver an acceptable product within the fixed price of the
contract.

2. Deducted $35,000 for the cost of the Jaguar.

3. Deducted $22,000 because of the cap of 80% on the reimbursement of
incurred costs.

4. Deducted another $20,000 from the invoice to collect the amount owed by
CLEANCO to the Government for back taxes.

5. Ingtructed the finance office to cut a check for $68,000 payable to
CLEANCO.

6. Refused the request to assign claimsto CLEANCO's bank.
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Post-Award Administration Phase

7. Advised CLEANCO to pay its bills or face suspension of progress
payments.

8. Iswaiting for notice from CLEANCO before making any adjustmentsin the
price of the contract based on the contract's economic price adjustment terms and
conditions.

8.3.2 Accounting and Defective Pricing—Has the Government been adversely
impacted by flaws in the contractor's estimating and accounting of costs and if so, how
can restitution be made?

CLEANCO's books, records and accounts were audited. The audit concluded
that CLEANCO'S accounting system and controls are adequate for the proper
administration of the Progress Payments clause.

8.4.1 Closeout—How do you closeout the contract?
By complying with the requirements of FAR 4.8, asillustrated in Exhibit 8-15.

TRANSITION TO LESSON 9

Inform the class that the Post-Award Administration
Phase is not quite complete. Inform the classthat , as
part of Lesson 9, wewill ook at several dternate
endings to the Smoketown Scenario—involving
modifications, terminations, and claims.
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OVERVIEW OF LESSON 9

Starting

TOPIC Time Minutes Page
FRIDAY
INTRODUCTION TO LESSON 9 10:05 15 9-1
9.1 CONTRACT MODIFICATION 10:20 20 9-2
9.2 TERMINATION 10:40 30 9-7
9.3 CLAIMS 11:10 15 9-14
9.4 SPECIALIZED AREAS 11:25 5 9-18
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Modifications, Terminations, and Claims



Lesson 9

TOPIC: INTRODUCTION TO LESSON 9

Ref: Pages9-1t09-2
Objective: When you finish thisintroduction, your students must be able to:

» Ligt the principal functions related to modifications, terminations, and claims.
Time: Break prior tothislesson. Resumeat 10:05 AM — 15 Minutes
Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

F-" a Show VG 9-1: Modifications, Terminations, and
_‘. Claims.

b. Refer theclassto CM page 9-2. State that, during
|:| the course of Lesson 9, “we will address each of these
guestionsin turn.”

CM

9-2 | c Seect aclass member to record answersto the
questions. (That class member will recap the Q& As
at the end of the Lesson.)

Functions* Related Business Questions From CM Page 9-2
Contract 9.1 Should you modify the contract, and, if so, how?
M odification

| Termination | 9.2 Should you terminate the contract, and, if so, how?

| Claims | 9.3 How should you respond to the contractor's claim?

Specialized 9.4 What are the specialized areas of acquisition?
Areas

*(From VG 9-1)



Modifications, Terminations, and Claims

TOPIC: 9.1 CONTRACT MODIFICATION

Ref. Pages 9-3to 9-

5

Objective: When you finish Section 9.1, the students must be able to:
» Recognizetypical settings for modifying contracts.

+ Statethebas

¢ business question.

» Define“contract modification”.
 Digtinguish unilatera from bilateral modifications.
» Explain “scope of work” as a constraint on contract modification.

Time: 10:20 — 20 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref.

Steps In Presenting The Topic

F-’. a Show VG 9-2: Contract Modification.

[

Instructor Notes

Contract M odi-
fication

| Termination || | Claims

| Specialized Areas |

M odifications/
Options

Contract Modifications
Exercising Options

VG 9-2




TOPIC: 9.1 CONTRACT MODIFICATION (CON'T)

Lesson 9

Ref.

Steps In Presenting The Topic

b. Present the Setting:

“Mark Smith has two problems.

1 A small, nearby airport is going to start night
operations for private aircraft. For safety
reasons, Smith has been advised to install red
warning lights on the smokestacks.

2. Whileremoving the filters, CLEANCO's
engineers discovered that the smokestacks
are more decrepit than originally thought.
They reported their findings to Smith.
Smith sent his own engineers into the
smokestacks. They subsequently recom-
mended that five support brackets be in-
stalled for each filter. However, CLEANCO
isonly obliged to provide three support
brackets per filter under the current terms of
the contract.”

c. Present the Basic Business Question:

“Should you modify the contract, and, if so,
how?’

d. Define“contract modification.”

Any written change in the terms of a contract. Modifi-
cations can be either unilatera or bilateral.

e. Distinguish unilateral from bilateral modifications.

» Unilateral modifications are issued by the CO and
signed only by the CO

* Bilatera modifications are negotiated and signed by
both the CO and the contractor

Instructor Notes



Modifications, Terminations, and Claims

f. Identify clausesthat provide for unilateral
modifications.
Among others:
« Government Property Clause
» Option for Increased Quantity Clause
* Changes Clause

g. Wak the class through the changes clause.

EXCERPTS FROM FAR 52.243-1 ON CHANGES (CM 9-3)

52.243-1 CHANGES—FIXED-PRICE

* k k * x %

(a) The Contracting Officer may at any time, by written order, and without notice to
the sureties, if any, make changes within the general scope of this contract in any one or
more of the following:

(1) Drawings, designs, or specifications when the supplies to be furnished are
to be specially manufactured for the Government in accordance with the
drawings, designs, or specifications.

(2) Method of shipment or packing.

(3) Paceof ddivery.

(b) If any such change causes an increase or decrease in the cost of, or thetime re-
quired for, performance of any part of the work under this contract, whether or not
changed by the order, the Contracting Officer shall make an equitable adjustment in the
contract price, the delivery schedule, or both, and shall modify the contract.

(c) The Contractor must assert its right to an adjustment under this clause within 30
days from the date of receipt of the written order. However, if the Contracting Officer
decides that the facts justify it, the Contracting Officer may receive and act upon a pro-
posal submitted before final payment of the contract.

* * k * k%

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause.
However, nothing in this clause shall excuse the Contractor from proceeding with the
contract as changed.

(End of clause)
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TOPIC: 9.1 CONTRACT MODIFICATION (CON'T)

Lesson 9

Ref.

7

Steps In Presenting The Topic

h. Question: “Why take the trouble of modifying
the contract bilaterally when the changes clause
permits you to proceed unilaterally?’ [Solicit answers
from the class before providing your own]

Answers. Bilateral modifications ar e useful
when—

* Modifying terms of a contract that may not be uni-
laterally changed under the changes or other
clauses

* Itispossible to negotiate and reach agreement on
the equitable adjustment prior to making the
change

* Incorporating the equitable adjustment into the
contract following the issuance of a change order

i. Stressthat neither bilateral nor unilateral modi -
fications may ordinarily change the scope of a
contract.

J. Question: *“Jones has approached CLEANCO
about installing two additional brackets for each filter.
Would that be within the scope of the contract?’
[Solicit answers from the class before providing your
own|

Answer: Yes. Thegenera scope of the contract
isto upgrade and install thefilters.

If time permits, the modification should be
bilateral. In that case, both the price of the
modification and any related changein the delivery
schedule would be negotiated prior to
commencement of work under the modification,
and the contract modification would be signed by
both parties.

Instructor Notes



Modifications, Terminations, and Claims

TOPIC: 9.1 CONTRACT MODIFICATION (CON'T)

Ref. Steps In Presenting The Topic

? k. Question: “Smith wantswarning lightsingdled

s on the smokestacks. Would that be within the general
scope of work?’ [Solicit answers from the class
before providing your own]

Answer: Probably not. Adding safety warning lights
to acontract for upgrading air quality equipment
would probably be viewed as outside the scope of the
contract--it congtitutes a new acquisition subject to
FAR policies on competition.

|. Recap of the Question for Section 9.1: “Should
you modify the contract, and, if so, how?’
Answer: Jones has decided to:

1. Negotiate abilateral modification of the contract
with CLEANCO to install five support brackets
for each filter.

2. Acquire safety lights for the smokestacks
through a separate acquisition.

m. Ask the recorder to write the answer on page CM
9-2 of hisg’her book.

Instructor Notes



Lesson 9

TOPIC: 9.2 TERMINATION
Ref. Pages 9-5t0 9-8

Objective: When you finish Section 9.2, the students must be able to:
* Recognize typical settingsfor terminating contracts.

» State the basic business question.
* Distinguish terminations for convenience from terminations for default.
» Explaintherole of suretiesin terminations for default.

Time: 10:40 — 30 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes

-‘ a Show VG 9-3: Termination.
(I

Contract Modi- || | Termination | | | Claims || | Specialized Areas |
fication

Termination
Termination

A. Determine whether
to terminate for
convenience or default.

B. Terminating for con-
venience.

C. Terminating for de-
fault.

Bonds

VG 9-3



Modifications, Terminations, and Claims

TOPIC: 9.2 TERMINATION (CON'T)

Ref.

CM

Steps In Presenting The Topic

b. Present the Setting:

“Halfway through installation of the equipment,
the first smoke stack collapsed. Smith blamesthe
collapse on shoddy workmanship by CLEANCO.
Moreover, Smith reports that he no longer needs
the upgrades—EPA has rescinded the new air
pollution standards. Smith wants his money back,
and he wants CLEANCO off the site for good.”

c. Present the Basic Business Question:

“ Should you terminate the contract, and, if so,
how?’

d. State thetwo basic reasons for terminating a
contract:
1. Theneeds of the Government have substantially
changed.

2. Thecontractor hasfailed, or isfailing, to perform
asrequired by the contract.

e. State that, when the needs of the Government have
changed, the CO may choose to terminate the contract
for convenience.

f. Walk the class through FAR 249-2, Termination
for Convenience of the Gov't (Fixed Price) on page
CM 9-4.

Instructor Notes



Lesson 9

EXCERPTS FROM FAR 52.249-2: TERMINATION FOR CONVENIENCE
OF THE GOVERNMENT (FIXED PRICE)

(a) The Government may terminate performance of work under this contract . .. if
the Contracting Officer determines that atermination isin the Government’ sinterest.
The Contracting Officer shall terminate by delivering to the Contractor a Notice of
Termination specifying the extent of termination and the effective date.

(b) After receipt of aNotice of Termination, and except as directed by the Contract-
ing Officer, the Contractor shall immediately proceed with the following obligations,
regardless of any delay in determining or adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.
(2) Place no further subcontracts or orders. . . .
(3 Terminate all subcontracts . . ..

* *k k * k%

(6) Asdirected by the Contracting Officer, transfer title and deliver to the
Government (i) the fabricated or unfabricated parts, work in process,
completed work, supplies, and other material produced or acquired for the
work terminated, and (ii) the completed or partially completed plans,
drawings, information, and other property that, if the contract had been
completed, would be required to be furnished to the Government.

* % k * * %
(d) After termination, the Contractor shall submit afinal termination settlement pro-
posal to the Contracting Officer. . . .

(e) Subject to paragraph (d) above, the Contractor and the Contracting Officer may
agree upon the whole or any part of the amount to be paid because of the termination. .
.. The contract shall be amended, and the Contractor paid the agreed amount. . . .

() If the Contractor and the Contracting Officer fail to agree. . ., the Contracting
Officer shall pay the Contractor the amounts determined by the Contracting Officer as
follows. .. .:

(1) The contract price for completed supplies or services accepted by the
Government . . . [but] not previously paid for, adjusted for any saving of
freight and other charges.

(2) Thetota of—
(i) Thecostsincurred in the performance of the work terminated . . .;

(i) The cost of settling and paying termination settlement proposals under
terminated subcontracts. . .; and

(i) A [reasonable] ... profit on subdivision (i) above .. .; however, if it
appears that the Contractor would have sustained aloss on the entire
contract had it been completed, the Contracting Officer shall allow no
profit ... and shal reduce the settlement to reflect the indicated rate
of loss.

* k k% %k %
(1) The Contractor shall have the right of appeal, under the Disputes clause, from
any determination made by the Contracting Officer under [1ff, among others] . . .
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Modifications, Terminations, and Claims

TOPIC: 9.2 TERMINATIONS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

g. Statethat, if the contractor isfailing to perform,
then the CO may exercise the Government's right to
terminate the work, per the " Termination for Default”
clause.

h. Walk the class through FAR 249-8, Default
(Fixed-Price Supply and Service) on page
CM 9-5.

EXCERPTS FROM FAR 52.249-8 DEFAULT
(FIXED-PRICE SUPPLY AND SERVICE)

(a)(1) The Government may, . . . by written notice of default to the Contractor,
terminate this contract in whole or in part if the Contractor failsto—

(i) Deliver the suppliesor to perform the services within the time specified in
this contract or any extension;

(i) Make progress, so as to endanger performance of this contract (but see
subparagraph (a)(2) below); or

(i) Perform any of the other provisions of this contract (but see subparagraph
(8(2) below).

(2) The Government’ s right to terminate this contract under subdivisions (1)(ii) and
(2)(iii) above, may be exercised if the Contractor does not cure such failure within 10
days (or more if authorized in writing by the Contracting Officer) after receipt of the
notice from the Contracting Officer specifying the failure.

(b) If the Government terminates this contract in whole or in part, it may acquire
... supplies or services similar to those terminated, and the Contractor will be liable to
the Government for any excess costs for those supplies or services. However, the
Contractor shall continue the work not terminated.

(c) ... the Contractor shal not be liable for any excess costsif the failure to per-
form the contract arises from causes beyond the control and without the fault or negli-
gence of the Contractor. . . .

* k * * * %

(e) If this contract is terminated for default, the Government may require the Con-
tractor to transfer title and deliver to the Government, as directed by the Contracting
Officer, any (1) completed supplies, and (2) partially completed supplies and materials,
parts, tools, dies, jigs, fixtures, plans, drawings, information, and contract rights
(collectively referred to as “ manufacturing materials’ in this clause) that the Contractor
has specifically produced or acquired for the terminated portion of this contract. Upon
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direction of the Contracting Officer, the Contractor shall also protect and preserve prop-
erty in its possession in which the Government has an interest.

(f) The Government shall pay contract price for completed supplies delivered and
accepted. The Contractor and Contracting Officer shall agree on the amount of payment
for manufacturing materials delivered and accepted and for the protection and preserva-
tion of the property. Failure to agree will be a dispute under the Disputes clause. . . . .

(g) If, after termination, it is determined that the Contractor was not in default, or
that the default was excusable, the rights and obligations of the parties shall be the same
asif the termination had been issued for the convenience of the Government.

(h) Therights and remedies of the Government in this clause are in addition to any
other rights and remedies provided by law or under this contract.
(End of clause)

Ref. Steps In Presenting The Topic Instructor Notes

-p i. Question: “Should the CLEANCO contract be
terminated for convenience or for default?’ [Solicit

answers from the class before providing your own]

Case for Convenience (see the next page for the
case for default)

1 Thered reason for terminating the contract is
that EPA has rescinded the standards, not
because of any failing on the part of
CLEANCO. Smith simply does not need
the upgrade anymore.

2. Smith blames the smokestack's collapse on
CLEANCO. However, one of theissuesis
whether the Government is culpablein part
for the col lapse—e.g., if the condition of the
stacks was not as represented by the
Government.

3. Evenif Jonesterminates for convenience,
Strong Jones would still be able to recover
the cost of repairing the smokestack—to the
extent that CLEANCO isin fact responsible
for the damage.
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Modifications, Terminations, and Claims

TOPIC: 9.2 TERMINATIONS (CON'T)

Ref.

Steps In Presenting The Topic

Casefor Default.
1 Sowhat if Smith no longer needs the up-

grade. “The fact that the Government no
longer needs an item has been frequently
rejected as abasisfor overturning an
otherwise proper default termination.”1

Absent a smokestack, CLEANCO cannot
possibly meet its obligation to ingtall an
acceptable upgrade by the date promised in
the contract.

The only real issue is whether the failure to
perform arises from causes beyond the
control and without the fault or negligence of
CLEANCO. If CLEANCO can make a case
that the default was excusable, then the
termination would be converted to con-
venience.

Thefirst step in terminating for default would
be a cure notice. The cure notice would
afford CLEANCO an opportunity to present
its side of the story prior to default.

j. Remind the class that Strong Jones did not required

a bond from CLEANCO.

k. Question: “If CLEANCO had been bonded, what

would the role of the surety have been in any

termination for default 7’ [Solicit answers from the

class before providing your own]

Answer: Joneswould have given the surety the

choice of (1) arranging for performance or (2)

allowing the Government to re-procure at the surety's
expense, to the extent the surety isliable for re-pro-

curement costs.

Instructor Notes

1Cibinic and Nash, “Administration of Government Contracts,” (2nd edition, 1985), page 745.
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TOPIC: 9.2 TERMINATIONS (CON'T)

Lesson 9

Ref.

Steps In Presenting The Topic

|. Recap of the Question for Section 9.2: “Should
you terminate the contract, and, if so, how?’

Answer: Jones has decided to terminate the
contract for convenience, but to obtain damages
from CLEANCO to the extent that CLEANCO is
in fact liable for the damage to the smokestacks.

Subsequently Jones issued atermination notice to
CLEANCO, obtained a settlement proposal from
CLEANCO, and has opened negotiations of the
proposal.

m. Ask the recorder to write the answer on page CM
9-2 of hig/her book.

9-13
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Modifications, Terminations, and Claims

TOPIC: 93 CLAIMS
Ref. Pages 9-9to 9-10

Objective: When you finish Section 9.3, the students must be able to:

* Recognizeatypical setting for aclam.

» State the basic business question.

* Define“clam”.

» Statethe CO'srolein responding to claims.

Time: 11:10 — 15 Minutes

Method: Lecture/Discussion

LESSON PLAN

Ref. Steps In Presenting The Topic

-‘ a Show VG 9-4: Claims.
(I

Instructor Notes

Contract Modi- || | Termination | | | Claims || | Specialized Areas |
fication
Claims
Claims
VG 94
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TOPIC:

9.3 CLAIMS (CON'T)

Lesson 9

Ref.

Steps In Presenting The Topic

Present the Setting:

“CLEANCO blames the Government for col lapse
of the smoke stack and hasfiled aclaim for
damage to its equipment.”

Present the Basic Business Question:

“How should you respond to the contractor's
clam?

Define “clam.”
A written demand or written assertion by a party to the
contract that it is entitled to:

* Additional money “in asum certain”

e Adjustment or interpretation of contract terms

» Other relief arising under or related to the contract

CM | e. Walk the classthrough excerptsfrom FAR
9-6 | 52.233-1—the disputes clause—on page CM 9-6.

Instructor Notes

EXCERPTS FROM FAR 52.233-1 DISPUTES

* %k * %k * %

(a) Thiscontract is subject to the Contract Disputes Act of 1978 (41 U.S.C. 601-
613) (the Act).

(b) Except as provided in the Act, al disputes arising under or relating to this
contract shall be resolved under this clause.

(c) “Claim,” asused in this clause, means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the payment of money ina
sum certain, the adjustment or interpretation of contract terms, or other relief arising
under or relating to this contract.

* *k * % % %

However, awritten demand or written assertion by the Contractor seeking the payment of
money exceeding $50,000 is not a claim under the Act until certified as required by
subparagraph (d)(2) below. . ..

* k x k x %
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Modifications, Terminations, and Claims

(d)(1) A claim by the Contractor shall be made in writing and submitted to the
Contracting Officer for awritten decision. A claim by the Government against the
Contractor shall be subject to awritten decision by the Contracting Officer.

(2) For Contractor claims exceeding $50,000, the Contractor shall submit with the
claim a certification that—

(i) Theclaimismadein good faith;

(i)  Supporting data are accurate and complete to the best of the Contractor’s
knowledge and belief; and

(i) Theamount requested accurately reflects the contract adjustment for
which the Contractor believes the Government is liable.

* k*k * %k x %

(e) For Contractor claims of $50,000 or less, the Contracting Officer must, if
requested in writing by the Contractor, render a decision within 60 days of the request.
For Contractor-certified claims over $50,000, the Contracting Officer must, within 60
days, decide the claim or notify the Contractor of the date by which the decision will be
made.

(f) The Contracting Officer’s decision shall be final unless the Contractor appesals or
filesasuit as provided in the Act.

(h) The Government shall pay interest on the amount found due and unpaid from
(2) the date the Contracting Officer recelves the claim (properly certified if required), or
(2) the date payment otherwise would be due, if that date islater, until the date of
payment. ... 2

* k x *k x %

(i) The Contractor shall proceed diligently with performance of this contract,
pending final resolution of any request for relief, claim, appeal, or action arising under
the contract, and comply with any decision of the Contracting Officer.

(End of clause)

f. Describe the CO'srolein responding to aclaim.
CO'stypicaly:
» Research the claim and prepare afinding of facts.

* Prepare aninitia position on the claim and on the
amount of any equitable adjustment in price or
other terms.

 Discuss the claim with the contractor and try to
reach amutual agreement on its resolution.

* |ssuethe CO'sdecision.

2FEAC 90-10
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Lesson 9

TOPIC: 9.3 CLAIMS (CON'T)

Ref. Steps In Presenting The Topic Instructor Notes

? g. Question: “If the contractor disagrees with the

= | CO, where does the contractor take its appeal ?’
[Solicit answers from the class before providing your
own]

Answer: To the cognizant Board of Contract Appeals
or to the United States Claims Court.

h. Recap of the Question for Section 9.3: “How
should you respond to the contractor's clam?”’

Answer: To the extent that the Government is at
fault, Jones probably will accept the claim and at-
tempt to reach an equitable adjustment with
CLEANCO.

To the extent that CLEANCO is at fault, Jones
may file a counter claim.

I. Ask the recorder to write the answer on page CM
9-2 of his/her book.
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TOPIC: 94 SPECIALIZED AREAS

Ref. Pages9-11to09-14

Objective: When you finish Section 9.4, the students must be able to:
» List specidized areas of acquisition.

Time: 11:25— 5 Minutes

Method: Lecture

LESSON PLAN

Ref. Steps In Presenting The Topic Instructor Notes
;’\ a Show VG 9-5: Specidized Areas. State that these
areas are the subject of unique laws, rulesor contract
clausesthat are beyond the scope of this course.
b. Draw attention to Exhibit 9-9 on page 9-12 of the
text/reference.
Contract Modi- || | Termination | | | Claims || | Specialized Areas |
fication
ADP/Telecommunications
Construction
A&E
Systems Procurement
Simplified Purchasing
Real Property Leasing
VG 9-5
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Lesson 9

RECAP OF LESSON 9

a. Show VG 9-6 and leave it in view during the recap.

[]

Contract Modi- || | Termination | | | Claims || | Specialized Areas |
fication
M odifications/ Termination Claims ADP/Telecommunications
Options Termination Claims Construction
Contract Modifications | o Determine whether A&E
Exercising Options to terminate for Systems Procurement

convenience or default.

B. Terminating for con-
venience.

C. Terminating for de-
fault.

Bonds

Simplified Purchasing
Real Property Leasing

VG 9-6

b. Ask the Recorder to report the Business Questions
that were addressed in Lesson 9. For each Issue, have
the Recorder aso report the corresponding Answer

for the Smoketown Scenario.

See the next page for our recap.

See |G page 9-20 for the Transition to Lesson 10.
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[I LESSON 9 BASIC BUSINESS QUESTIONS (CM 9-2)

9.1 Contract Modification—Should you modify the contract, and, if so, how?
Jones:

1. Negotiated abilateral modification of the contract with CLEANCO to install
five support brackets for each filter.

2. Acquired safety lights for the smokestacks through a new acquisition.

9.2 Termination— Should you terminate the contract, and, if so, how?
Jones decided to terminate the contract for convenience.

Subsequently Jones issued a termination notice to CLEANCO, obtained a
settlement proposal from CLEANCO, and has opened negotiations of the
proposal.

9.3 Claims—How should you respond to the contractor's claim?

To the extent that the Government is at fault for the collapse of the smokestack,
Jones probably will accept the claim and attempt to reach an equitable
adjustment with CLEANCO.

To the extent that CLEANCO is at fault, Jones may file a counter claim.

9.4 Specialized Areas—What are the specialized areas of acquisition?
ADP/Telecommunications
Construction
A&E
Systems Procurement
Simplified Purchasing
Redl Property Leasing

TRANSITION TO LESSON 10

Question: Did al the playersin the Smoketown
Scenario observe strict standards of conduct at all
timesin this scenario? To ask this question [which
we won't answer in class| requires a knowledge of the
standards of conduct.
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TOPIC: INTRODUCTION TO LESSON 10

Ref: Chapter 10

Objective: When you finish thisintroduction, your students must be able to:
* ldentify standards of conduct that apply to the acquisition process.
* Recognize prohibited activities
* |dentify the penatiesfor prohibited conduct.

Time: 12:30 AM — 90 Minutes

Method: Lecture/Discussion and Roleplay

LESSON PLAN

Ref.

10-1
to
10-4

Steps In Presenting The Topic
10.1 Standards of Conduct

a State the public expects Government operations of all
kindsto be open, honest, and fair-dealing. Thisis espe-
cialy truein acquisition.

b. Question: “Who are the publicsfor the acquisition
process and what are their respective concerns about
integrity?’ [Solicit answers from the class before
providing your own]

Answer:

1. ThePublicat Large: That their tax dollars are
well spent (bearing in mind that the Government
expends more than $100 billion on its contracts
every year).

2. Private sector businesses. That they are being
treated fairly and impartially when they compete
for Federal acquisition dollars.

Instructor Notes



Standards of Conduct

Ref.

EO
11222

Steps In Presenting The Topic

c. Present the basic standard of conduct:

Conduct Government business—except as authorized
by the statutes or regulations—with complete impar-
tiality and preferential treatment to none.
Among other things, this means that you should:

* Avoid any conflict of interest.

» Avoid the appearance of any conflict of interest.

* Conduct yourself such that you would have no re-

luctance to afull public disclosure of your actions.

Note that the exception refers to tradeoffs with socio-
economic goals (e.g., preference for small business;
preference for American made products).

d. Question: “What actions could a Government
official or employee take that would be considered
unethical?’ [Solicit answers from the class before
providing your own]

Among the answers:
* Usepublic officefor private gain.
« Give preferential treatment to any person.
* Impede Government efficiency or economy.
* Lose complete independence or impartiality.

* Make a Government decision outside official chan-
nels.

» Adversdly affect public confidence in the integrity
of the Government.

» Disclose proprietary or source selection informa-
tion to unauthorized sources.

e. Show VG 10-1: Standards of Conduct (CM 10-2).

Instructor Notes
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Lesson 10

STANDARDS OF CONDUCT

Apply to al Government personnel including:

» Contracting Personnel
» Technica and Engineering Personnel

* Financia Personnel

» Clerical, Support, and Administrative Personnel

Can you name any others?

VG 10-1

Ref.

?

Steps In Presenting The Topic

f. Question: “Can you name any others to whom the
standards might apply?’ [Solicit answers from the
class before providing your own]

Among the possible answers:
* Program/project managers
* CORs, COTRs

* Anyone else who determines requirements, evalu-
ates proposals, or prepares specifications

g. Show VG 10-2 and 10-2a: Prohibited Conduct
(Government). Inform the class that the overheadslist
types of conduct that are directly prohibited by the
FAR and various provisions of title 18 of the United
States Code.

Continue showing these overheads as you discuss
each bullet in turn.

Instructor Notes

PROHIBITED CONDUCT (GOVERNMENT)
Taking bribes
Representing Contractors
Making or recommending official decisionsin which you have afinancia interest
Conspiring to defraud the Government

Making false statements and covering up unethical conduct
Disclosing source selection or proprietary information
Contracting with Government employees

Contracting with Members of Congress

VG 10-2 and 10-2a
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Standards of Conduct

Ref.
10-5
18

usCc
201

Steps In Presenting The Topic

10.2.1 Bribes

a. Define “bribe” and state the penalty.

A gratuity, agift, afavor, entertainment, aloan, or
anything of monetary value, that is solicited and/or ac-
cepted from someone who:
e Hasor is seeking Government business with your
agency
» Conducts activities that are regulated by your
agency (e.g., FCC, FAA, EPA)
» Hasintereststhat may be substantially affected by
your performance or nonperformance of your offi-
cial duties.

Penalty: A fine of not more than 3 times the value of
the bribe, or imprisonment of not more than 5 years,
or both; a person may also be disqualified from hold-
ing office or a position of trust or profit with the
United States.

b. Question: “What if you have lunch with the
contractor. The contractor wants to pay by credit card.
Should you let the contractor charge the full amount of
the bill in return for reimbursement from you in cash
for your share of the bill? [Solicit answers from the
class before providing your own]

Answer: Not illega—but note that the only written
evidence of the transaction, which may be picked up
later in an audit, isthe contractor's credit card re-
ceipt!!

10-4
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Lesson 10

Ref.

10-5
to
10-6

18
USC
205

Steps In Presenting The Topic
10.2.2 Representing Contractors

a. State that there are restrictions on:

» Representing a contractor while employed by the
Government.

* Representing a contractor after leaving the Govern-
ment to take a position with that contractor.

b. Describe restrictions on representing a contractor
while employed:
As a Government employee, you may not act on
behalf of aparty in any matter, including aclaim or
contract, inwhich the U.S. hasan interest. This
prohibition extends to matters before any agency or
tribunal.

c. Describe restrictions on representing a contractor
after leaving the Government:

Y ou cannot take a position with a contractor and then
represent that contractor:

* On any matter in which you had personally and
substantially participated as a Government official

* On matters that were under your official responsi-
bility during your last year of Federal service
(within two years after leaving the Government)

d. Describethe penalty: A fine of not more than

$10,000, imprisonment of not more than 2 years, or
both.

10-5
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Ref.

10-6

18
usC
208

10-6
to
10-7
18
USC
286

Steps In Presenting The Topic

10.2.3 Official Decisionsin Which You Have a Fi -
nancial Interest

a. Describe the prohibition on making officia de-
cisonsin which you have afinancial interest.

Y ou may not participate personally and substantialy in
aparticular matter in which any of the following have
afinancia interest:
* You
* Your spouse
e Your minor child
e Your partner
* An organization in which you are serving as offi-
cer, director, trustee, partner, or employee
* A person or organization with whom you are
negotiating for prospective employment

b. Statethat this prohibition may be waived by the ap-
pointing officia if thefinancial interest isfound to be
not so substantial asto af fect the integrity of your
Services.

c. Describethe pendlty: A fine of not more than
$10,000, or imprisonment of not more than 2 years,
or both.

10.2.4 Conspiringto Defraud the Gover nment

a. Describe the prohibition on conspiracy.

Y ou may not enter into any agreement or conspiracy
to defraud the U.S., or any department or agency
thereof, by obtaining or aiding to obtain the payment
or alowance of any false, fictitious or fraudulent
clam.

b. Describe the penalty: A fine of not more than
$10,000, or imprisonment of not more than 10 years,
or both.

10-6
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Lesson 10

Ref.

10-7

18
uSC
1001

10-7
to
10-9

Steps In Presenting The Topic
10.2.5 False Statements and Cover-Ups

a. Describe the prohibition on false statements and
coverups.

Y ou may not falsify, conceal or cover-up by any trick,
scheme, or device, material fact, statements or repre-
sentations or make or use any false writing or docu-
ment knowing that it contains afalse, fictitious or
fraudulent statement or entry.

b. Describe the penalty: A fine of not more than
$10,000, or imprisonment of not more than 5 years,
or both.

10.2.6 Disclosing Sour ce Selection or Proprietary
Information

a. Describe the FAR restrictions on disclosing source
selection or proprietary information.
The FAR forbids unauthorized disclosures of :
* A contractor's proprietary information
» Government source selection information

[For definitions of “proprietary information” and “source
selection information”, refer the classto FAR 3.104-4.]

b. Describe the relationship between (1) FAR re-
strictions on disclosure and (2) phases of the ac-
quisition process.

For each phase of the acquisition process, the FAR

prescribes (1) who may release information, (2) when
it may be released, and (3) how it may be released.

For example, you may not disclose the price of abid
prior to bid opening.

However, at the bid opening, all prices are publicly
announced.

Refer the students to pages 10-8 through 10-10 for a
phase by phase account of FAR restrictions on disclo-
sure.

10-7

Instructor Notes



Standards of Conduct

Ref.

10-9

FAR
3.6

10-9

FAR
3.102

Steps In Presenting The Topic

c. Statethe general rule implicit in the FAR for
disclosure:

Do not release information to any one offeror that
would give that offeror an unfair competitive advan-
tage over others.

d. Statethat, in addition to FAR restrictions, 81905 of
title 18, USC, prohibits disclosure of trade secrets and
other proprietary data on an individua or firm.

e. Describethe penadty: A fine of not more than
$1,000, imprisonment of not more than 1 year, or
both, and removal from office or employment.

10.2.7 Contracting With Gover nment Employees

a. Describe the prohibition on contracting with
Government employees.

Y ou may not knowingly award a contract to (1) a
Government employee, or (2) a business concern or
other organization that is owned or substantially
owned or controlled by one or more Government
employees.

An HCA may authorize an exception to this standard
only if thereis a compelling reason to do so.

10.2.8 Contracting With Members of Congress

a. Describe the prohibition on contracting with
Government employees.

Y ou may not award a contract when any member of
Congress (or any delegate to Congress or resident
commissioner) would have any share or part of the
contract or realize any benefit from it.

b. Point out Exhibit 10-4, atypical agency penalty
guide (page 10-10).

10-8
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Lesson 10

Ref. Steps In Presenting The Topic Instructor Notes

10-11 | 10.3 Standards of Conduct (Contractors)

F’. a. Show VG 10-3: Prohibited Conduct (Contractors).
_‘. This viewgraph lists conduct that contractors may not
engagein.

Continue showing these overheads as you discuss
each bullet in turn.

PROHIBITED CONDUCT (CONTRACTORYS)

Offers of Employment

Collusive Pricing

Contractor Gratuities to Government Personnel
Anti-trust Violations

Contingent Fees

Subcontractor Kickbacks

Unreasonabl e Restrictions on Subcontractor Sales

VG 10-3

b. Describe the steps that COs may take upon finding
that a firm has violated one or more of these
standards.

» Determine that the firm is nonresponsible for the in-
stant procurement under the General Standard onin-
tegrity or digibility

» Recommend the firm for debarment or suspension to
the debarring officia

* Void or rescind contracts in relation to which there
has been:

- A fina conviction of bribery
- A conflict of interest
- Misconduct

Note that these actions by the CO are in addition to any
criminal penaltiesimposed by statute.

10-9



Standards of Conduct

Ref.

10-11

10-11

10-12

Steps In Presenting The Topic

10.3.1 Offersof Employment

a. Describe the prohibition on offering employment to

COs.

Asageneral rule, contractors may not offer employ-
ment to a Government employee, if the purpose of
such an offer isto gain an unfair advantage or other-
wise improperly benefit from the offer.

10.3.2 Collusive Pricing

a. Describe the prohibition on collusive pricing.

Offerors must submit prices that are arrived at inde-
pendently.

Define "independently” as meaning "without consulta-

tion, communication, or agreement with any other of-

feror or competitor relating to: (1) prices, (2) intention

to submit an offer, or (3) methods or factors used to
calculate the prices offered.

10.3.3 Contractor Gratuitiesto Government
Personnd

a. Describe the prohibition on offering gratuities.

Neither the contractor, its agent, nor its representative
may offer or give a gratuity to an officer, officia, or
employee of the Government for the purpose of
obtaining a contract or favorable treatment under an
existing contract.

10-10
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Lesson 10

Ref.

10-12

10-12

10-13

Steps In Presenting The Topic
10.3.4 Anti-Trust Violations

a. Describe the prohibition on activities that eliminate
competition or restrain trade.

Contractors may not participate in activities that elimi-
nate competition or restrain trade, such as:

e Coallusive bidding

* Rotated low bids

e Collusive price estimating systems

» Follow-the-leader pricing

» Sharing of the business

10.3.5 Contingent Fees

a. Describe the prohibition on contingent fees.

Other than to a bona fide employee or agency, offerors
may not pay a contingent fee to a person that is contin-
gent upon the success that person has in securing a
Government contract for the offeror.
This means no payment of a

» Commission

* Brokerage

* Percentage

10.3.6 Subcontractor Kickbacks

a. Describe the prohibition on kickbacks.

Contractors may not propose, and subcontractors may
not pay, kickbacks for award of the subcontract.
Examples:

* Money

* Fee

e Commission

» Gift

o Gratuity

* Thing of value

e Other compensation

10-11
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Ref.

10-13

10-14

Steps In Presenting The Topic

10.3.7 Unreasonable Restrictions on
Subcontractor Sales

a. Describe the prohibition on restricting subcontractor
sales.

Prime contractors may not unreasonably preclude sub-
contractors from making direct salesto the Govern-
ment on the kinds of supplies or services furnished to
the prime contractor for use under its contracts with
the Government.

10.4 Procurement Integrity

a Statethat, in 41 U.S.C. 423, the Congress
established additiona prohibitions--and additional
administrative, contractual, civil, and crimina
penalties--with respect to:
 Discussions of future employment or business
opportunities between Federal procurement officials
and competing contractors.
» Bribesand gratuities.

* The unauthorized disclosure of source salection and
proprietary information.

b. State that this section of law establishes additional
postemployment restrictions on Government officers
and employees who served as procurement officials
prior to separation from the Government.

c. Refer the classto section 3.104 of the FAR for the

effective dates and implementation of statutory
requirements for procurement integrity.

10-12
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Lesson 10

Ref. Steps In Presenting The Topic Instructor Notes

‘gﬂ ROLEPLAY #1

a. Choose 4 students to play the following roles:
1 Narrator, Dan Ward -- aquality assurance

%V'S inspector,
10 2. Liz Robey -- contract specialist,
10-4 3. Dave Smith -- sales manager, and

4. JB. Stein -- plant manager.

b. Inform the class that the roleplay contains nu-
merous errors of unethical conduct.

c. Asthepartsareread, ask the classto follow along
in their copy on pages CM 10-3 to 10-4 and mark
every linethat contains an example of unethical
conduct. Ask the classto also identify the specific
standard of conduct or prohibited activity at issue.

ROLEPLAY

1. Narrator: Dan Ward isaquality assurance inspector for the small engine acquisition divi-
sion of the National Supply Agency. Danis preparing to drive across town to
visit Mighty-Mite Manufacturing (MMM) Company, one of the agency's major
suppliers, to spot check quality control on some engines now in production.

AsDanisleaving his office, he seesLiz Robey, anew contract specialist at the
agency. After she completes her training program, Liz will be working in the
contract branch that buys engines.

2. Dan: Hi Liz. How are you getting along?

3. Liz: Pretty good thanks. | just can't wait to complete my training so that | can start
handling some buys.

4. Dan: | can understand that. Say, I'm going to visit MMM now. Y ou will be work-
ing with them soon so why not come along and get acquainted with the people
there? Y ou can also take a plant tour.

5. Liz: Great ideal | have sometimetoday. I'll tell my supervisor. Meet you in the
parking lot in 5 minutes.

10-13
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6. Narrator: Soon Danand Liz arriveat MMM. Dan takes her into the front office to meet
the plant manager, J.B. Stein and the sales manger, Dave Smith. After some
small talk, the four go on a plant tour.

7. Dave: (to Dan) By the way Dan, | hear you might be changing the 2 horsepower
engine specification. What's up?

8. Dan: (to Dave) There have been some recent devel opments in solid-state circuitry
that may be useful.

9. Dave: In what way?

10. Dan: We believe the circuitry can be adapted for use in the aternators for small
engines.

11. Dave: Interesting. Whose circuits look good?

12. Dan: White Electronics. We think they are ahead of al of therest. Infact, we plan
to purchase afew 2 horsepower engines using a specification that requires the
White type of circuitry. Their breakthrough was to use a double-grounded re-
sistor. Simple but effective.

13. Dave: When will you issue your solicitation?

14. Dan: | can't say for sure, but | believe about 3 months from now.

15. Liz: Say you guys, | have seen enough, | believe we've been walking for over an
hour.

16. JB. Right. Let'sgo back to my office. I'll have the cafeteria send up some coffee
and pastries.

17. Liz, Let's Go!

Dan & Dave:

18. Narrator: After enjoying the coffee and pastries, Dan and Liz prepare to leave.

19. JB. (to Dan) Stop by the receptionist's desk and have her stamp your parking ticket.
No usein you paying those ridiculous commercial rates.

20. Dan: OK J.B., thanks.
21. Narrator: Dan and Liz are driving back to the agency.

22. Liz: That was a good experience for me. | really look forward to working with
them. By the way, how did the inspection go?

10-14
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23. Dan: | didn't do much inspecting because | know they are good producers. | stop by
frequently though. It gives me achance to relax and Dave and | enjoy our
technical conversations with each other.

24. Liz: | know how you fedl. J.B.isgreat too. Infact, | want to stay in close contact
with him. He said that after | learn the ropes he might be able to offer me a
good job on his administrative staff.

25. Dan: Y eah, he and Dave have talked to me about that too. But, | like wherel am
better. | get to take interesting trips and do alittle wheeling and dealing with our
contractors.

Thisisagross exaggeration of alack of integrity on the part of both Government and

contractor's. Name all the standards of conduct violated in thisroleplay. Referencethe
problems by the number s next to each part of the script.
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DISCUSSION POINTS FOR ROLEPLAY
Problemsthat occur during theroleplay:

Thefirst problem occurs at item number 10. Here, Dan is giving advanced procurement in-
formation and preferential treatment that is prejudicia to other prospective contractors.

The second problem occurs at item number 12. Danis giving away proprietary information
when he tells of White Electronic's breakthrough in using double-grounded resistors.

The third problem occurs at item numbers 16 and 17. J.B.'s offer and Dan and Liz's accep-
tance of the coffee and pastriesis considered a bribe.

The fourth problem occurs at item number 19. J.B's offer and Dan's acceptance of the gratuity
(parking validation) is considered a bribe.

Thefifth problem occurs at item number 23. The fact that Dan is not inspecting the contrac-
tor'swork indicates that he and the contractor may be doing some dealing under the table.

The sixth problem occurs at item numbers 24 and 25. The contractor apparently has offered

employment to the Government employees in the hopes of receiving favorable treatment on
this contract or in acquiring other contractsin the future.
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